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Guardianship and Access 


When magistrates make an order under 
the Guardianship of Infants Acts or the 
Summary Jurisdiction (Separation and 
Maintenance) Acts giving custody of 
children to one parent they frequently 
accede to any application on the part of 
the other parent for access to the children. 
If there is genuine affection between 
parent and child it seems a pity to do 
anything that may extinguish it. More- 
over, wherever there is some possibility 
of reconciliation between the parents it 
may be thought that it is kept alive and 
even improved by the common interest 
in the children and the periodical 
meetings. 


There are, however, exceptional in- 
stances where the welfare of children will 
not be furthered by such access because 
of the unsettling effect upon them, and 
this apart from those cases where the 
parent is of such a character that a 
complete break is desirable on that 
ground. In Murphy v. Murphy (The 
Times, May 12) the Court of Appeal 
dismissed the appeal of a father from the 
decision of Collingwood, J., by which he 
was denied access to his three children 
who were in the legal custody of their 
mother. It was considered that in time 
it might be possible and beneficial for the 
boy, in particular, to see and know his 
father but that for the present periodical 
access might be unsettling for the children. 
In this matter the Court would trust their 
mother. 


In the course of his judgment, Denning, 
L.J., said that he thought that it was 
going too far to say that the Court never 
refused access. It was well known that 
the psychological disturbance of the 
children when parents were separated 
was such that it was often in the best 
interests of the children that they should 
be with one parent and not divided 
between them both. That seemed so in 
the present case. 


In the interests of the children it was 
best for them to have a settled home 
with one parent, the mother, rather than 
all the trouble that might arise through 
access to the father. 


The emphasis was on the welfare of 
the children. By s. 1 of the Guardianship 
of Infants Act, 1925, in questions relating 


to the custody and upbringing of infants 
their welfare is to be treated by the Court 
as the first and paramount consideration. 


** Embarrassed ’’ Offenders 

We heartily approve of the plain 
language addressed by the chairman of 
the Uckfield magistrates’ court to two 
men who were placed on probation for 
stealing 8 cwt. of coal from their em- 
ployers. The men, it was said, had been 
embarrassed by the publicity given to 
their case at a previous hearing, and one 
had told the probation officer that he 
had been forced to give up his employ- 
ment. Addressing them, the chairman 
said (we quote from the Brighton Evening 
Argus): “* It is all very well to come here 
on a charge of this nature and say ‘ We 
are ashamed of ourselves and sorry for 
what we have done.’ Some of the pun- 
ishment you have got to suffer is 
publicity. You have both run the risk 
of going to prison.” 

We are glad to note that the men were 
ordered to make restitution. In these 
days of overfull employment and good 
wages such offences should not occur; 
and it is right that publicity should be 
given to them in the hope that potential 
offenders may refrain, if not on principle, 
for fear of detection and disgrace. 


Protecting Juvenile Witnesses 


The Yorkshire Post calls attention to a 
case in which the chairman of a bench 
announced, four hours after the start 
of a case to which s. 39 of the Children 
and Young Persons Act applied, that an 
order under that section would be made 
prohibiting the publication of the name 
and other particulars of a child witness. 
As some newspaper reports had already 
gone forth it was pointed out that the 
order could not be completely effective, 
and this through no fault of the press. 
As a matter of fact, it appears that the 
girl had been reported at one time as 
missing, and the press had published her 
name and photograph to help in the 
search for her, and so the public already 
knew her identity. 


What is important about the incident 
is that, according to The Yorkshire Post, 
the chairman, asked why the order was 
not made at the outset of the proceedings, 
replied that he had not been aware of the 
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power to prohibit publication. In fact, the 
Home Office has taken steps by issuing a 
circular to clerks to justices, dated 
February 14, last, to which we referred 
in our issue of March 24. We feel that 
the facts in the particular case referred 
to here were exceptional, and that the 
members of the press were certainly not 
to blame, but it is well that this further 
publicity has been given to the powers of 
magistrates under s. 39. 


Juvenile Offenders and the Juvenile Court 


A report of a branch meeting of the 
National Council of Women attributes to 
Dr. Mary Macaulay, a well-known Liver- 
pool magistrate, the statement that a 
juvenile court is no place for a child. 
This astonishing observation seems to be 
based on the idea that all juvenile offences 
should be dealt with at once, and not some 
weeks later when the memory of the 
offence has faded. Dr. Macaulay is also 
reported as saying that a “ good cuff” 
from the policeman who catches the 
offender on the spot would be better than 
an appearance in court some weeks 
later. 


Now we agree entirely that punishment 
of children, and most of all corporal 
punishment should be administered as 
soon as possible while the child is well 
aware what it is for, and probably knows 
he deserves it. That is all very well if 
there is no doubt about the child’s guilt, 
and punishment is not given in hasty 
temper. Policemen are not likely to be 
immoderate or brutal, but are we pre- 
pared, and would they ask us, to make 
them the judges of the kind of punish- 
ment to administer to those whom they 
consider deserving of a “‘ good cuff”? 


Let us admit that many trivial offences 
can be and are suitably dealt with by 
police and parents without recourse to 
the juvenile court. That is a long way 
from stating that the court is no place 
for a child. What about children from 
bad homes, children who are becoming 
persistent pilferers, or who are problems 
of one kind or another? The juvenile 
court, given time for inquiry and con- 
sideration, applies the treatment it 
thinks most likely to benefit the offender 
and set him on the right road. He should 
certainly be brought before the court as 
soon as possible, but the delay of a 
remand in all serious cases is far better 
than hasty and unconsidered judgment. 
It may be that considerations of space 
have been the cause of a report which, 
on the face of it, seems to show a want 
of appreciation of the methods and 
purpose of the juvenile court, and that a 
fuller report might put a different com- 
plexion on it. 
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Chairmen of Quarter Sessions 

The recent Buckinghamshire quarter 
sessions created a number of records: 
the number of prisoners, the number of 
contested cases, and the number of 
jurors present. Some of the jurors had 
to attend for five whole days. For the 
first time in the history of the court 
an adjourned quarter sessions has been 
fixed. 


In addition to the chairman of the 
court others who presided over courts 
were Lord Justice Birkett, Mr. Justice 
Davies, His Honour Judge Sir Edgar 
Dale and Mr. Richard Elwes, Q.C. 


The general public may not be aware 
of the fact that chairmen of quarter 
sessions today include a large number of 
Judges as well as leading members of the 
bar. It is easy to think of Judges of the 
Supreme Court who are willing to spare 
time for this important work. Some 
indeed have been found willing to sit in 
petty sessions, as did the late Lord Atkin. 
Such chairmen give the court the ex- 
tended jurisdiction granted under the 
Administration of Justice (Miscellaneous 
Provisions) Act, 1938. Further, when 
the public is aware of the chairman’s 
rank it feels complete confidence in the 
court. 


Breach of Probation 


The Western Morning News reports a 
somewhat unusual case in which a man 
was fined for failure to comply with a 
requirement in a probation order, the 
order to continue in force. 


The probation order was made upon a 
conviction for assault upon a man with 
whose wife, it was suggested, the defen- 
dant had been associating. Two require- 
ments of the order were that he should 
not communicate with the man’s wife or 
her family, and that he should not visit 
the town where she lived. She died not 
long after the probation order was made 
and, it was stated, the defendant had 
visited the town several times since, con- 
sidering that the whole object of the 
order had disappeared. 


The magistrates evidently did not 
accept the view that the object of the 
order had disappeared, as they em- 
phasized the fact that it was still in force 
and the failure to comply with it might 
have serious results. The defendant 
stated that he could not accept the condi- 
tions, but he was reminded that as the 
court was not making a new order, but 
only continuing the existing order, no 
question of his consent arose. 


If the defendant felt that the object 
of the requirement. had disappeared, his 
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proper course was to apply to the super. 
vizing court to amend the Probation 
order by cancelling those requirements, 
Whether the court would have acceded 
is another matter, but it does not appear 
that he made such an application, 
Instead, he took matters into his own 
hands and thus put himself in the 
wrong. 


Trespass on Railways 

Trespassers on railways and railway 
premises are a source of much trouble. 
They may be loitering for the purpose of 
stealing, sometimes soliciting, and some- 
times with the innocent object of train- 
spotting. These last, usually small boys, 
do no particular harm, though at times 
they are in the way of passengers and 
officials, and at other times they run into 
danger by trespassing on the lines and 
embankments. 


It is now said that many boys have 
abandoned train-spotting in favour of 
collecting wagon labels, with disastrous 
results. It is not difficult to imagine the 
chaos when trucks arrive at a siding or 
depot without destination labels, and the 
expense and waste of time involved in 
tracing their route and destination. 
Schedules are disorganized, telephone 
calls have to be made, and delivery of 
goods is delayed. 


This kind of collecting may be fun for 
small boys, but the extent of the trouble 
caused may be guessed from the fact that 
one 10 year old trespasser who appeared 
in court had 41 labels in his possession. 
It is difficult to know what is to be done. 
Fines on the children to be paid by their 
parents, or recognizances of parents for 
the good behaviour of their children may 
be the best the courts can do, but parents 
should do all in their power to prevent 
their children from trespassing and, it 
might be added, stealing labels from 
railway wagons. If the nuisance they 


cause were explained to children, well-' 


behaved and sensible ones would leave 
off indulging in the new hobby, but 
others would only think it a wonderful 
practical joke to cause all the inconveni- 
ence possible. Whether the railway 
authorities can devise some kind of label 
that cannot be easily detached by the 
unauthorized is a matter which no doubt 
engages their attention. 


Removal of Disqualification 

When a court is hearing an application, 
under s. 7 (3) of the Road Traffic Act, 
1930, for the removal of a disqualification 
it can, and should, consider matters which 
are not relevant when a court is concerned 
to decide whether special reasons exist to 
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justify ordering that disqualification shall 
sot follow conviction in a case, for 
aample, of driving without an insurance 

icy. In the latter case the High Court 
jas held that the previous good character 
of the defendant is not a special reason. 
py s. 7 (3), however, the court is required 
to consider “* the character of the person 
disqualified and his conduct subsequent 
to the conviction or order, the nature of 
the offence and any other circumstances 
of the case.” 

It is clear, therefore, that when hearing 
sich an application a court should not, 
wen when the disqualification was one 
imposed entirely at the discretion of the 
convicting court, feel themselves bound 
ty that previous decision, but should 
rally take into account the matters 
gecified above. It must not be over- 
looked, of course, that when the dis- 
qualification is deliberately ordered by 
the convicting court they have presum- 
ably considered, at that time, the defen- 
dant’s character, the nature of the offence 
and other circumstances of the case, and 
stronger arguments may be required, 
therefore, to justify the removal of such 
a disqualification than are needed in the 
case Of a disqualification “* by convic- 
tion” where in spite of the defendant’s 
previous good character and other 
mitigating circumstances the court was 
not entitled on that account to find that 
special reasons existed. 


We are prompted to make these 
observations on reading the report of 
such an application by a young man of 
2 who in 1952 was disqualified for five 
years following conviction for offences 
which included taking and driving away 
acar without permission and (presum- 
ably) dangerous or careless driving which 
led to an accident while he was driving 
that car. The police opposed the removal 
on the grounds that the disqualification 
was Obviously a punitive one, because of 
the serious nature of the offences, and 
that they considered that it should run its 
full course. It was urged on behalf of the 
applicant that he was quite young when 
he committed the offences and that he 
had learned his lesson. His future em- 
ployment would be facilitated if he could 
now have the disqualification removed. 
The magistrates, in their discretion, 
granted the application. 


A New Line in Special Reasons 


There have been so many High Court 
decisions on the difficult problem of 
“special reasons ” that a small book has 
been devoted exclusively to them. We 
should like to think that the case of the 
cows that had to have music while they 
worked (i.e., while they yielded milk) 
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will find its way to the High Court, but 
we have at the moment no reason to 
suppose that it will. It is solemnly 
reported, in the News Chronicle of May 
9, 1956, that to explain why he allowed 
a van insured for agricultural purposes 
only to be used to carry a piano a farmer 
stated, ‘‘ some cows will not yield milk 
unless they have amusement. So we put 
the piano in the cowstalls and now twice 
a day at milking time my wife and son 
take turns to play soothing music while 
the cows are being milked.” 


The bench found the case proved and 
fined the farmer and his son, who was 
the driver of the van, on the ground that 
the van was not covered by insurance 
when it was carrying the piano, but the 
chairman said, “‘ Owing to the special 
circumstances we will not disqualify 
either of you from driving.” 


The report, unfortunately, does not 
state, if indeed the chairman specified 
them, exactly what special circumstances 
the court had in mind. It occurs to us 
that if it was essential to the maintenance 
of the milk yield from these tempera- 
mental cows that they should be soothed 
by the strains of Mendelssohn’s Spring 
Song or other appropriate tunes the 
defence could have argued, and the court 
have found, that it was indeed an agri- 
cultural purpose for which the van was 
being used. If it is an agricultural 
purpose, as surely it is, when the van is 
carrying hay for the cows to munch 
while they are being milked why is it not 
an agricultural purpose when it is 
carrying the piano to provide the music 
without which the milk will not flow, in 
spite of the most delectable hay. 


We began to think that it is a pity that 
this is only a note of the week. It would 
seem to need a full article to do justice 
to the subject, but we might then become 
too frivolous for these columns. 


Two Drivers in One Car 


We regret the shortness of the only 
report we have seen (Western Mail, May 
9, 1956) of a case in which it is said that 
the stipendiary magistrate at Merthyr 
recently fined two men £25 each for 
dangerous driving. There is mention in 
the report of only one vehicle, which 
appears to have been responsible for a 
remarkable piece of steeplechasing when 
it was driven at a bend at 55 miles per 
hour. It is reported to have leapt a 5 ft. 
ditch, carried on over a 7 ft. hedge and 
cleared a 9 ft. ditch before coming to rest 
in a field. This would have taxed the 
powers of that remarkable horse, Fox- 
hunter, at his best, but we doubt if he 
would have been capable of the necessary 
55 miles per hour. Our main interest in 
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the case is, however, that it appears that 
two men were fined in respect of this 
episode and the assumption, from the 
report, appears to be that they were both 
in the one car. That is why we should 
have liked to have further details of the 
incident. Langman v. Valentine [1952! 
2 All E.R. 803; 116 J.P. 576, is clear 
authority for the proposition that two 
persons can be driving the same’ vehicle 
at the same time, and Rubie v. Faulkner 
[1940] 1 All E.R. 285; 104 J.P. 161, 
was a case in which a supervisor was 
duly convicted of aiding and abetting his 
** pupil ” in the offence of driving without 
due care and attention. It is, we think, 
unusual to have two persons convicted of 
the offence of dangerous driving in the 
sort of circumstances which are reported 
in the Merthyr case, and it would be 
interesting to our readers, we feel, to have 
a fuller report. 


** Sleeping it off ’’ Not a Special Reason 


A strong plea to the West Bromwich 
magistrates to find special reasons for 
not disqualifying isreported (The Birming- 
ham Post, May 8, 1956) as having been 
made when a defendant pleaded guilty to 
being in charge of a car while under the 
influence of alcohol in the following 
circumstances. He had met many friends 
at the British Industries Fair and he 
realized as he was driving afterwards 
that he was not fit to drive. He drove, 
therefore, on to the grass verge beside 
the road, put on his parking lights 
(although it was not yet lighting-up time) 
moved over to the passenger seat and 
went to sleep. His intention was not to 
drive further until he felt quite fit to do so. 


The magistrates declined to find special 
reasons and the defendant was fined £20 
with £3 3s. costs, and was disqualified 
for driving for a year. In so acting the 
court was following the decision in 
Duck v. Peacock [1949] 1 All E.R. 318; 
113 J.P. 135. The Lord Chief Justice 
there said: “‘ If what is suggested here 
is a special reason it would mean that 
a man who had taken too much to drink 
so that he was unfit to manage the car 
or be in charge of it could escape the 
penalty of disqualification merely by 
stopping and going to sleep in the car. 
The Court is not going to give any 
countenance to such a reason as that.” 


Adequate Penalties for Traffic Offences 


Complaint is made from time to time 
that magistrates’ courts do not punish 
adequately traffic offences which cannot 
be said to be merely trivial ones. We 
read of a defendant who was recently 
before a Scottish court for offences which 
included driving while under the influence 
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of drink, careless driving, and failure to 
stop after an accident. On this occasion 
he was sent to prison for 30 days and 
was also fined £9 and was disqualified for 
five years. In imposing these sentences 
the Sheriff commented on the fact that 
in August, 1955, the same defendant was 
fined only £2 for reckless driving and in 
September, 1955, was fined £3 for careless 
driving. He is reported as saying “I 
think the only comment one can make is 
that while courts impose these farcical 
penalties on serious charges it is no 
wonder the number of people killed on 
the roads goes up every year. It is 
obvious that this is a case where severe 
punishment is necessary.” 


We do not overlook that it is easy to 
criticize unfairly the penalty imposed in 
a particular case when one is not in 
possession of all the information which 
was before. the court concerned. The 
fact remains that all too often offences 
such as obstruction and illegal parking 
(which admittedly cause inconvenience 
and delay to traffic and in that way may 
make accidents more likely) attract 
penalties quite as heavy as the much 
more serious offences of dangerous or 
careless driving, passing traffic lights and 
failing to give precedence at zebra cross- 
ings. In our experience of reading 
reports of prosecutions for these kinds 
of offences penalties exceeding £5 are 
very much the exception, and it may be 
said that the courts accept too low a 
standard of driving as the normal 
standard, and are much too ready to 
find that there are mitigating circum- 
stances which justify a small penalty and 
make disqualification unnecessary. 


The Hurry Bug 

According to a report in the Western 
Mail, the chief constable of Glamorgan 
is alarmed to find that on the roads in 
that county in the first quarter of 1956 
accidents have increased by 68 and 
casualties by 109 compared with the 
first quarter in 1955. He appeals to road 
users to “avoid being infected by the 
hurry bug—consider others using the 
road.” There is a great deal of force in 
this appeal. With conditions on the 
roads as they are today attempts to press 
on and hurry past other people seldom 
result in any appreciable saving of time 
by the end of the journey, but they can 
cause many dangers and possibilities of 
accidents on the way. There is, of course, 
the other side of the picture. The 
meandering driver who appears not to 
care whether he arrives today or tomor- 
row and who will not concentrate on the 
job in hand—he enjoys the scenery, he 
enjoys conversation with his passenger, 
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he fishes in his pockets for his cigarettes 
and so on—can be most aggravating to 
other road users who have business to 
attend to and appointments to keep. To 
these drivers also the chief constable’s 
words “ consider others using the road ” 
should be addressed. On the whole, 
however, we think it must be agreed that 
the urge to hurry which is born of 
impatience is one of the besetting sins 
on our roads today, and a great many 
accidents could probably be avoided if 
all road users would be reasonably 
patient and would consider others using 
the road. 


Riverine Froth Blowers 


A local correspondent of The Times 
speaks of eccentric behaviour by the 
River Avon, in that wherever there are 
weirs in the Stratford neighbourhood it 
is producing foam which piles up on the 
water to a height of 10 /ft., and blows 
across the fields. It was in 1942 in 
connexion with the Coventry Corpora- 
tion Bill of which we spoke at 106 
J.P.N. 291, that evidence was given about 
pollution of the Avon by B. Coli, pre- 
sumably brought down in the effluent 
from sewage disposal works. The subject 
which was then being argued before a 
committee of the House of Commons 
was whether the city council of Coventry 
should, in the interest of munition work, 
be allowed to take further water from the 
river, thus reducing its diluting power. 
It may be hoped that sewage pollution 
of this very famous stream has now been 
cured, so that natives and pilgrims to 
Stratford can bathe without danger. The 
particular point to which we addressed 
a leading article in 1942 was, however, 
not the merit or demerit of the city 
council’s proposals in themselves, but 
whether the parliamentary committee 
was entitled to information from the 
Government, about the national impor- 
tance of Coventry’s war-time industrial 
expansion. It was strongly argued on 
behalf of the county council who opposed 
the city’s Bill that the committee ought 
not to have before it any information 
except that which was produced in 
evidence by the contending parties. 
There was a subsidiary question about 
the manner in which the Government 
should lay information in its possession 
before the Parliamentary committee; 
whether indeed it would not be more 
proper for the Government’s opinion on 
the Bill to be imparted to Parliament by 
a Minister on the floor of the House, 
instead of by the Méinister’s official 
representative in the committee room. 


We have referred to this constitutional 
argument of 14 years ago, because we 
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think it displays a parallel with arguments 
proceeding now before Sir Oliver Franks; 
committee and elsewhere, about th, 
proper mode of conveying opinions of 
a Minister to various forms of pubjic 
inquiry, using the word inquiry in th. 
widest sense. 

Happily the foam upon the Ayop 
which is apparently a phenomenon of 
interest to visitors, and also to th 
Severn River Board, which has becom 
responsible for the Avon under post-war 
legislation, is said not to involve danger. 
ous pollution. It is the result of the 
extensive use in thousands of households 
of new chemical detergents; it seems that 
the ordinary treatment of sewage a 
disposal works does not remove the 
frothy elements. These can go on foam. 
ing whenever the water is beaten up, as 
it is by weirs and waterfalls. The Strat. 
ford swans apparently regard it with no 
feeling apart from curiosity, and present 
information is that river fish do not 
suffer. There is a possibility that surface 
foam, like surface oil, may hinder inter. 
change of oxygen and nitrogen between 
the water and the air; otherwise the stuf 
is not suspected of doing any harm, but 
this and other aspects of the discharge 
of detergents into sewers are being 
examined by an expert committee at the 
moment. Whether the Avon outside the 
church where Shakespeare lies has been 
improved, by making it look like the 
bubbles children used to blow, is a matter 
of opinion: to Falstaff tumbled from the 
buck-basket, froth rising 10 ft. from the 
Thames at Datchet would have been 
humiliation’s height. 


Entry without leave 


We are sceptical about the story of 
the Gas Board’s search for a leaking 
pipe at Acton. According to a London 
newspaper, the board’s workmen made 
seven excavations in the road. A local 
resident remarked that they would be in 
the front gardens next, and sure enough 
they were. On his return from work one 
evening, he found that the exploratory 
trench had been prolonged into his 
house. Not finding the leak the workmen 
filled the trenches and departed. Asked 
whether householders would be compen- 
sated, the men said no; they had tidied 
up the gardens which they had disturbed 
and that ended the matter. There must 
somewhere be a flaw in the newspaper 
presentation of this story. Gas Boards 
possess defined statutory powers; 4 
casual trespass might occur, through 4 
mistake by some subordinate, but the 
proceedings we have just described were 
said to have gone on for days, so they 
were far from casual. A curious parallel 
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recorded in The Yorkshire Post, one of 
the most responsible of daily papers. 
sccording to this a disabled workman 
jving in a council house in a small 
Yorkshire town looked out of his window 
wad saw three workmen with tools 
ganding on the vegetable bed in his front 

n. One of them had a measuring 
cord and the newspaper does not say 
they had begun to dig, but another man 
had a spade, and they told the house- 
holder that they had come to lay drains 
fora new public convenience, to be built 
inthe road in front. He turned them out 
of the garden, and complained to the 
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urban district council ; the chairman of 
the council stated that anyone affected 
would be compensated. No doubt there 
is ground for a claim under s. 278 of the 
Public Health Act, 1936, if no more, but 
the really interesting point is the suggestion 
that the council’s representatives (like 
the representatives of the Gas Board in 
the Acton case) entered private premises 
without giving notice or obtaining per- 
mission from the occupier. Even if in 
the Yorkshire case the men had not begun 
to dig, but were only making a prelimin- 
ary survey, the householder was entitled 
at least to be told of their intention, in 
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accordance with s. 287 of the Public 
Health Act, 1936. Because he was the 
council’s tenant, no question falls to be 
considered, of the kind of rights the 
council would in some fceases have 
had to acquire under s. 15 of the Act 
(or otherwise), to lay the drain for the 
public convenience, but even a council 
tenant is entitled to notice . before 
the council’s workmen walk over his 
vegetables. It may be that in the York- 
shire case some notice had been served, 
which the householder did not under- 
stand and so ignored. This is a pretty 
general experience. 





* PERSISTENT CRUELTY TO HIS CHILDREN” 


POWERS OF 


Paragraph 1,005 of the Report of the Royal Commission on 
Marriage and Divorce, dealing with an application by a husband 
for an order on the ground of his wife’s persistent cruelty to 
his children, contains the comment, “‘ It would seem, therefore, 
that when this is the ground of the husband’s application the 
court has no power to order him to pay his wife maintenance.” 
Paragraph 1,006 notes that “‘ if the husband is the applicant the 
court may award custody of the children to the wife, but if 
the wife is the applicant it has no power to give custody to 
thehusband. If, however, in proceedings brought by the husband 
the wife is given custody . . . there is no provision to order 
him to pay maintenance for the children under the Summary 
Jurisdiction (Separation and Maintenance) Acts.” 


With the utmost respect, it is suggested that these two para- 
gaphs contain two quite irreconcilable propositions. The 
power referred to in para. 1,006 derives from s. 5 of the 
Licensing Act, 1902, which (as extended by the Matrimonial 
Causes Act, 1937) enables a husband to apply for an order 
on the ground of his wife’s habitual drunkenness or adultery. 
The court may then make an order containing all or any of 
four “ particulars ”°—(a) a non-cohabitation clause; (5) a provi- 
sion for the legal custody of the children of the marriage; 
(c) a maintenance order in favour of the wife, not exceeding 
£2 per week; (d) a provision for the payment of costs. 


Pausing here, it is clear that para. 1,006 must unquestionably 
relate to the 1902 Act, otherwise it would not distinguish between 
the power of the court to award custody to the applicant (1895 
Act), and that of awarding custody to either party (1902 Act). 


Having then, singled out one of the four particulars that may 
te included in an order made under the 1902 Act, why does the 
Commission allege that another (that relating to a wife’s 
maintenance) may not be included? Surely, if one can be 
included, then any of the four may be included. 


It is thought that the answer lies in a confusion between the 
powers of the court acting under the Summary Jurisdiction 
(Married Women) Act, 1895 (implied in para. 1,005) and the 
Powers when acting under the Licensing Act, 1902 (implied in 
para. 1,006), and deeper examination of the problem gives rise 
to the thought that a difficulty has been brought to light which 
8 possibly not capable of clear explanation. 


An application by a husband on the ground of his wife’s 
ctuelty to his children was first authorized by s. 1 (3) of the 
Summary Jurisdiction (Separation and Maintenance) Act, 1925, 


THE COURT 


which provided that ‘‘ amongst the grounds on which a married 
man may apply for an order or orders under the principal Act, 
there shall be included the ground ”’ named. 


The principal Act is defined in s. 1 (1) as being the Summary 
Jurisdiction (Married Women) Act, 1895, as amended by any 
subsequent enactment. Now the absurdity is that the principal 
Act does not contain any grounds on which a husband can 
apply. How then can one include a ground amongst non- 
existent grounds? Search of 1925 periodicals shows that nobody 
seems then to have raised the point, neither can we find any 
reference to it in the 31 years that have since elapsed. If the 
provision is to be given any meaning at all it can only mean 
one of two things—either it creates a ground on which a husband 
can apply under the 1895 Act, or it adds a ground on which 
he can apply under the 1902 Act. 


It is suggested that the latter is not a proper interpretation 
because of the definite reference to “* the principal Act.”” Where 
the 1925 Act refers to the Licensing Act, 1902, it cites it as such 
(see s. 3, amending the definition of a habitual drunkard). 
Further, other parts of the 1925 Act refer to ‘‘ the principal 
Act”’ (see ss. 1 (1), (2), (4); 2; 3; 5) in such a fashion that 
it is quite impossible to understand that expression to mean 
anything but the 1895 Act as subsequently amended. That, 
therefore, rules out the 1902 Act as being the Act under which 
a husband may apply on this new ground. Automatically, that 
rules out the possibility of making an order containing any of 
the four particulars provided by that Act, including the one 
relating to the legal custody of the children of the marriage, 
and that relating to maintenance of the wife. 


That leaves the alternative that the 1925 Act must be taken 
as having been intended to give a husband a ground of applica- 
tion under the 1895 Act. That requires the not very difficult 
feat of invoking the Interpretation Act and reading the masculine 
for the feminine wherever it appears. Accordingly (if this is 
correct) the court may make an order containing all or any of 
four “* provisions ’’— 

(a) a non-cohabitation clause; 

(6) an order committing custody of the children to the appli- 

cant and ordering the wife to pay for their maintenance; 

(c) an order that the wife shall pay her husband maintenance, 

and 

(d) an order for costs. 

The third provision is patently absurd, and must be rejected. 
That leaves us, so far as our point is concerned, with power 
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to give the husband custody of the children, and to order the 
wife to pay for their maintenance. This again is so unlikely 
that this too must be rejected. 

It looks, therefore, as though no meaning can be given to 
the Act of 1925 unless one strains the rules of interpretation 
so as to permit the masculine to be substituted for the feminine 
wherever convenient, and so produce a garbled version of the 
1895 Act which will enable a court to make an order containing 
such provisions as it may Consider apply to a particular case. 
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One can aver with confidence that the High Court would no, 
look with favour on such a method of interpretation, and ti, 
conclusion appears to be that s. 1 (3) of the Summary Juris. 
diction (Separation and Maintenance) Act, 1925, is not capable 
of being construed in a way which enables magistrates’ coyjts 
to make any use of it. If this be the case it is to be hoped that 
if the Royal Commission’s recommendation that the law of 
matrimonial proceedings be codified is adopted this particula; 
point will be clarified. 


A PROSECUTION UNDER THE LOCAL GOVERNMENT 
ACT, 1933, s. 76 


By PHILIP J. CONRAD, F.C.LS., D.P.A. (Lond.), D.M.A. 


Readers may be interested in particulars of a case taken 
recently before the local magistrates by the Director of Public 
Prosecutions, against the chairman of an urban district council 
for failure to declare a pecuniary interest. Four summonses 
were brought under s. 76 (6) of the Local Government Act, 1933, 
three of which were in respect of having a direct pecuniary 
interest in a matter which was the subject of consideration at 
meetings of the public health and water committee and of the 
council, when the defendant was present at the meetings and 
failed to disclose such pecuniary interest on three separately 
identified occasions. The fourth summons was in respect of 
having a pecuniary interest and taking part in discussion. 


The defendant conducted his own case and pleaded “ Not 
guilty.” 

The prosecution alleged that the defendant was present at a 
committee meeting when a slum clearance report by the medical 
officer and the sanitary inspector was under consideration, and 
that the defendant had a direct pecuniary interest in that report 
because he owned three (later nine) out of 304 properties which 
were recommended therein as being houses suitable for 
demolition. 


For the Director of Public Prosecutions, it was said that the 
evidence would be that not only was the defendant present at the 
committee meeting and that he failed to disclose his interest, 
but he also took part in the discussion towards the end of the 
meeting, and his remarks were against the report on the ground 
that the number of houses recommended for demolition was far 
too high: that the case against the defendant did not, however, 
imply that he had behaved corruptly. 


The committee recommendation that the report be withdrawn 
was not accepted by the council, which decided that it be not 
adopted, but filed for future reference. After this meeting of 
the council but before the further meeting referred to in the 
summonses, defendant unwillingly acquired, in addition to the 
three properties he already owned, six further properties included 
in the report, in circumstances which he later explained to the 
court. 


The facts of the case submitted by the prosecution were duly 
proved in evidence, and were not disputed by the defendant, 
whose defence relied on his contention that he had no pecuniary 
interest to declare. He said that at the committee meeting it was 
evident that everybody knew the contents of the report on the 
agenda. The discussion strayed and there was a great deal of 
informal conversation, but the report itself was not considered 
at all, and it was therefore evident to him that, although he 


owned the properties in question, the discussion did not get 
anywhere near any particular property. During the cours 
of evidence for the defence along these lines, it was stated, for 
the prosecution, that it was accepted that the properties belonging 
to the defendant were not specifically mentioned at the meetings 
in question. 

Addressing the bench, the defendant submitted that all the 
evidence had indicated that it would be impossible to know 
whether a person could have an interest in what was being 
said—the interest had to be declared as soon as practicable and 
as soon as the councillor knew that something in which he was 
involved was to be discussed. Accordingly, his defence was that 
no such matters existed, for no one could have an interest in a 
report as a report, and there had been no evidence that his 
interest had been discussed. In support of his contention, 
defendant referred to the decision reached by the appeals 
committee of the West Kent quarter sessions, 119 J.P.N. 557, 
the facts of which are worth recalling in this connexion. The 
clerk to the magistrates pointed out, however, that the bench 
were not bound thereby. 


After a retirement, the bench convicted, fining defendant 
£20 on each summons, and awarding costs against him. 


By way of comment, it may be observed that s. 76 of the 
Local Government Act, 1933, provides many difficulties of 
interpretation, and also creates some anomalies to which 
attention has been drawn in Parliament in recent months. In 
its present form, an indirect interest of the remotest kind, 
derived from a long chain of events leading back to that interest, 
may render councillors liable to prosecution for innocent 
technical offences. In this case, the ownership of one per cent., 
in the first instance, of the properties comprised in the slum 
clearance report deprived a councillor of a vote or a voice ina 
slum clearance problem, ranking amongst the worst for towns 
of comparable size and resources. It was not disputed that the 
report was always alluded to and discussed in general terms with- 
out specific reference to any of the properties named in it, but, 
nevertheless, the prosecution was successful, and it should put 
all members of local authorities on their guard against finding 
themselves in the same position by reason of similar circum- 
stances. It points the need always to err on the safe side in 
matters relating to council affairs which may, however indirectly, 
affect personal pecuniary interests. 

Those readers who turn to 119 J.P.N. 557 to re-read the case 
there set out, and the judgment of Mr. Gerald Thesiger, Q.C., 
will probably see some justification for the line the defence took 
in the case here reviewed. 
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IS A LOCAL INCOME TAX PRACTICABLE? 


When a councillor, our contributor, studied local govern- 

ment in Norway, he discovered that Oslo city council 

derives its revenue from a local income tax. He asks 
whether such a method would work in Britain. 


It is understandable that objection to the new assessments 
should be made by small shopkeepers, whose rate payments 
may be raised by as much as 300 per cent. in some localities. 
Such shopkeepers feel the more aggrieved when reminded by 
local critics that the “* De-rating Acts ’’ remain in force. Great 
play is made of the much lighter burdens imposed on industry 
and agriculture. 

Correspondence columns in most local newspapers now 
contain many letters expressing various forms of dissatisfaction 
with the traditional methods of financing local government. 
Depending on their personal status, all point to particular 
anomalies and quote examples of inequitable treatment. 
Speeches at Ratepayers Associations and of the political parties 
indicate a similar trend. 


Criticisms of the rating system appear to fall into three 
categories. First, being a tax on real property, the value of 
which increases more slowly than the total national income, 
it is inelastic in its yield. In the past 50 years income from 
national taxation has increased twice as fast as income from 
local rates. Faced with increasing costs, local authorities have 
had to rely more and more on proceeds from national taxation 
through central grants in aid. Thus, their financial independence 
has been steadily undermined. 

Secondly, for ratepayers themselves, it is regressive and socially 
inequitable in character. It favours the large family of wage 
earners as compared with the small family where only one is 
earning. It bears comparatively lightly upon the prosperous 
bookmaker who requires little office space, but heavily upon the 
store keeper who requires extensive floor space for his goods. 
When levied by the council it takes no account of personal 
circumstances. The old age pensioner in his own house, or the 
person on a fixed modest income, pays precisely the same as the 
family in the comparable house next door where father and two 
sons are earning. 

Thirdly, it is a tax on the provision of a service. If a house 
is improved by personal effort, or extended, the rates go up. 
Some regard this as a penal tax on initiative in house ownership. 

The system produces the odd result that members of local 
authorities demand increasing help from the central exchequer, 
when on other occasions the same public representatives deplore 
the growing control of local affairs by the Government. Two 
diametrically opposed points of view existing in the same person 
illustrate the inherent dilemma which faces local government in 
this country. 


Yet the 100 per cent. grant has few real defenders. It is 
recognized that complete financial dependence has serious 
implications. If local authorities lose their rating powers, with 
the central government meeting the full cost of all local services, 
councils would have no more than advisory functions. One 
school of thought actually argues that local government by 
elected persons has reached its zenith and will ultimately wither 
away. Certainly, financial difficulties accentuate such a trend. 
The new rates assessments may temporarily relieve these 
difficulties, but the underlying dilemma remains. Others go 
even further and claim that local authorities are already de 
facto mere agents of the central government for the major 


services, like health, housing, and education. Why, they ask, 
continue the mockery of joint control? 


It would be naive to believe that local councils could be 
given the privileged status of the Universities who, through the 
Universities Grants Committee, receive full State assistance, but 
yet are not subject to the close scrutiny of their accounts as are 
local authorities. For local government to be financed through 
national taxation but left free from an over-riding supervision, 
is hardly possible. The reins would be tightened even more, 
to prevent irresponsible spending by certain local councils. 
The majority of councils would have to undergo stringent 
control of their accounts, as an essential safeguard of national 
funds. 


Nevertheless, supporters of this possibility recall the days of 
the war when Civil Defence enjoyed a 100 per cent. grant, as 
also did the Emergency Training Colleges after the war. 


It should be said at the outset that a 100 per cent. grant for 
all services is undesirable. Its effect would be to deprive councils 
of every item of policy discretion they hold at present. Most 
public representatives accept financial partnership between the 
centre and the locality as a good and sensible English com- 
promise. However small a proportion of local expenditure 
might accrue from local rates, there remains the principle of 
locally elected committees exercising discretion, which provides 
solid reasons for their election to such bodies. 

The Royal Institute of Public Administration is now pursuing 
an inquiry into new sources of revenue for local councils. 
Whereas the Labour Party has hinted strongly at the possibility 
of taxing site values, the intellectual leadership of that Party 
—the Fabian Society—recently issued a pamphlet recommending 
at least that consideration be given to the idea of a local income 
tax. 

This represents a new turn of events, since mention of a local 
income tax has in the past been dismissed in a few words. 
Professor G. D. H. Cole, himself a Fabian, who has never 
been afraid to propound the extreme or the revolutionary 
approach to a social problem, argued in a recent book that the 
rating system must be retained. Frank Jessup in his book 
Problems of Local Government in England and Wales claims 
that objections to a local income tax are insuperable. 


What, however, has strengthened these requests for a local 
income tax has been the incrzasing number of visits abroad by 
local government representatives. British insularity has been 
weakened since the end of the war, particularly in matters of 
local government. For example, recent visitors to the United 
States commented on the fact that over 200 cities in the U.S.A. 
have adopted local income tax of one kind or another as a 
means of financing local services. In 1950, Philadelphia levied 
a municipal tax of one per cent. of all wages, salaries, and net 
profits of all residents. 


I myself have studied local government in Norway’s capital 
city, Oslo, which obtains nearly all its revenue from a directly 
imposed income tax of 17 per cent., the incidence of which is 
levied according to capacity to pay, by a system of allowances. 


Hitherto, experiences of local authorities in other countries has 
been dismissed as irrelevant. Today, more and more responsible 
voices can be heard asking that the proposition be given serious 
thought. Mr. A. H. Hanson, Lecturer in Public Administration 
at the University of Leeds, says that at least a local income 
tax cannot be spurned cu of and. The clerk of Kingswood 
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council recently made a speech supporting it, and Dr. A. H. 
Marshall has added his support. 


Yet what is clear is that little is really known of the practical 
application of a local income tax to a country like Britain, 
where conditions are not comparable with those countries 
where such a procedure seems to work quite well. 


At the outset it could be said in fairness that such a tax would 
be neither difficult nor costly to collect. In a small, thickly 
populated, country there would be no need for two forms of 
collection, one national, the other local. On the contrary, local 
control over a tax does not necessarily imply local collection. 
The Inland Revenue with its efficient P.A.Y.E. machinery is 
the obvious organization to be used. Duplication could thus 
be avoided. 


This method would, however, produce a number of adminis- 
trative difficulties. It is far from being as simple as it appears. 
Regional clearing houses would be required to provide for cases 
where an employee pays his source-deducted tax in one area 
but resides in another. If all local taxation were based on place 
of employment local authorities would be inequitably treated. 
The cities where people worked would gain, while the suburban 
districts and country areas where they lived would lose. The 
Oslo system has the merit that the national taxation authorities 
simply transfer 17 per cent. of the employee’s income to the local 
authority in whose area he resides. 


Company profits. 


A main difficulty would arise in connexion with company 
profits. There would be the formidable task of assessing profits 
earned by chain stores and big firms with nationally-spread 
branches. In the case of chain stores it has been suggested that 
the annual turnover of each branch might provide a suitable 
basis for apportionment. Even so, one can visualize many 
vexatious problems arising. 


A further consideration is that a local income tax would add 
to the dis-incentive curve which arises when taxes on earned 
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income go beyond what is felt to be reasonable. To preven 
that, an upper limit or ceiling percentage would have to be 
imposed by law. This is the case in Norway. 

Before fixing the rate of tax, the local council could be 
informed by the taxation authorities of the amount of taxable 
income on which it could draw. Armed with this information, 
and within the limits prescribed by the central government, a 
local council could decide what rate of tax it needed to levy. 


Perhaps there is good sense in the suggestion for a permanent 
advisory committee to examine and recommend a new financia] 
structure for local government. Much depends on the value we 
attach to local control. If it be true that centralized control has 
the future on its side, then discussion of how local councils 
shall derive their revenue is academic. Most of those, however, 
who have had intimate association with local government fee] 
strongly that local self-governing units are an essential part of 
the British system. They are barriers against a totalitarian 
regime and enhance the dignity of citizenship. 

Yet few are satisfied with the present piece-meal arrangements 
which represent no logical or rational approach, but have grown 
up as the result of temporary patching, compromise, expediency 
and a stubborn English refusal to dispense with old methods 
in one swoop. 

It is perfectly true that much foreign experience in local 
government is irrelevent. In Belgium, for instance, local 
authorities may levy taxes on any item not expressly exempted 
from tax by law. But this often leads to taxes that are 
uneconomical to collect and merely prove irritating to the 
ordinary citizen. In Turkey, municipalities collect taxes on 
name-plates, shop-window awnings, and measuring instruments. 
Such methods can be ignored without further examination. 


But we are in no position today to give a curt rejection of the 
experiences of the U.S.A. and Norway in the practical applica- 
tion of a local income tax. Even if it is subsequently shown 
that such a tax is impracticable in the United Kingdom, we 
have a duty to examine the principle and its social consequences. 


FURTHER ODDMENTS FROM THE J.P. 


By Tue Rev. W. J. BOLT, B.A., LL.M. 
(Continued from p. 281, ante) 


I remarked earlier that, compared with other legal periodicals 
of the nineteenth century, the “ J.P.” has an unique value to 
the legal historian. It not only records legal change, but 
illustrates its social and administrative background. Today, I 
am citing passages which shed light on two quaint features of 
the law which became obsolete by mid-century. 


First, deodands, that strange survival from the misty twilight 
of our civilization, when religion, law, and magic were inter- 
blended, were abolished by legislation. The first nine volumes 
of the “J.P.” reveal that deodands were a living issue until 
Lord Campbell’s Act consigned them to the limbo. A careful 
search of “ Practical Points’ would make that abundantly 
clear. Magistrates and practitioners still had occasion up to 
1846, to consult the editor about the law of deodands. A 
reply given to a correspondent in 1846, at p. 110, affirms that 
““Coroner’s jury; No deodand should be charged on the 
plank, barrow, rope, wheel, or horse unless it be shown that 
they or either of them moved to the death, that is, caused 
the death, about which we think there could be little difficulty. 
The deceased must have been killed by all or some or one 
of them, to justify a deodand on all or some or one of them.” 


A paragraph on p. 278 of that volume describes the intro- 
duction of the Bill which eventually became law. ‘ House of 
Lords Bill. Brought in by Lord Campbell. ‘A Bill to abolish 
deodands, and forfeiture of chattels moving to and causing 
death. Whereas the law respecting the forfeiture of chattels 
which have moved to and caused the death of man, is unreason- 
able and inconvenient. Be it enacted that from and after 
September 1, there shall be no forfeiture of any chattel nor 
in respect of the same having moved to or caused the death 
of man; and no coroner’s jury sworn to inquire, upon the 
sight of any dead body, how the deceased came by his death, 
shall find any forfeiture of any chattel which may have moved 
to or caused the death of the deceased, or any deodand whatso- 
ever; and it shall not be necessary in any indictment or 
inquisition for homicide to allege the value of the instrument 
which caused the death of the deceased or to allege that the 


. 9° 


same was of no value’. 


Another byway of our penal history on which the pages of 
the “J.P.” throw rare light, is the decline in the use of the 
stocks for punishment and detention. The stocks were not 
formally abolished until the latter half of the century, but it 1s 
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writ large in the “J.P.”’ that they were still extensively used 
in the 1840’s, but were rapidly losing popularity with local 
authorities. “* Practical Points ’’ clearly shows the reasons why. 
The use and maintenance of the stocks created myriad minor 
headaches for churchwardens, overseers, and the last genera- 
tion of parochial constables. The correspondence columns 
reflect the lively interest these classes took in the problem ; and 
magistrates and their clerks, in their uncertainty about the true 
stateof the law, submitted teasing posers for the editor’s guidance. 

Here are a few of the many references in the volume of 1846. 


At p. 603: “Stocks; repair. I shall feel obliged by your 
opinion as to the proper method to be pursued to enforce the 
repair of the stocks. They have been twice repaired within a 
few years, and the cost has been paid by the churchwardens 
and taken from the poor rate, to which no objection has been 
made; but the stocks now want repair again, and there are 
some parties in the parish who seem inclined to oppose such 
application of the rate, although the churchwardens are willing 
to pay the expense as before. An Old Subscriber.”’ ‘“‘ The 
cost of the repair of the stocks is only paid out of the church 
rate, because it would be inconvenient to make a rate for the 
specific purpose. But if the stocks are not repaired, the 
inhabitants of the parish are indictable, and on conviction, 
finable, and the fine may be levied on any one of them. So 
that the inhabitants had better agree on some mode of paying 
the cost of the repair.” 


There is much information about the use of the stocks in a 
query at p. 732. ‘“* Drunkerness, Commitment, Costs. If a 
man is fined by the justices Ss. for being drunk, and the man 
at the time has no goods whereon to levy 5s. by distress, can 
the justices lawfully commit him then and there to the stocks 
for six hours without waiting for the week after such conviction? 
If you are of opinion that the statute does not authorize the 
justices to commit to the stocks until the week is expired, would 
you please to refer to the 5 Geo. IV, c. 18, ss. 1-2, and say 
if the justices would be justified under the provisions of that 
statute, to commit to the stocks upon the confession of the 
man that he had no goods? A Constant Subscriber.” Here 
follows 2 valuable statement of current law. ‘“‘ We consider 
justices have not power to order the defendant to be put into 
the stocks before the expiration of the week, whether he have 
or admit he have money or goods, or not. A week is given 
to the party to pay, and before the expiration of that time, 
he may be able to pay, though he have not the money at the 
time of the conviction. Nor is the 5 Geo. IV, c. 18, ss. 1-2, 
applicable, we consider, as it refers to commitments to the 
house of correction or common jail only. At least we cannot 
think it would be safe to act under it in cases of conviction 
for drunkenness.” 


At p. 767, a reader challenges this view. ‘‘ Gentlemen, In 
10 J.P. 732, under the head of Drunkenness, you state, in 
answer to a letter on the subject, ‘ Justices have not the power 
to commit the defendant to the stocks before the expiration 
of a week from the time of conviction, whether he have or 
admit he have money or goods, or not’ and you also state 
‘that the statute 5 Geo. IV, c. 18, is not applicable to the case.’ 
The uniform practice throughout the country is, I believe, at 
variance with your opinion, and I think that the construction 
you put upon the statute of James independently of the statute 
5Geo. IV, c. 18, open to objection. The former statute empowers 
a justice to impose a fine of 5s. to be paid in a week; and if 
the defendant refuse or neglect to pay as aforesaid, gives a 
power of distress, and goes on to enact that if the defendant 
is not able to pay (it does not say when), the magistrate may 
order him to be placed in the stocks. There is therefore provi- 
sion made for three cases (1) refusal to pay, (2) neglect to pay, 
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(3) inability to pay. Now if the defendant upon conviction 
refuse to pay within a week, it appears to me that the magis- 
trates may issue a distress warrant, and if the defendant has 
no goods, may commit him to the stocks. And it is quite 
clear that they may do so at the end of a week, either for refusal 
or neglect to pay. Next comes the third case, inability to pay. 
Now if this is admitted by the defendant, or proved upon 
oath, why cannot the magistrates immediately thereupon commit 
the defendant to the stocks? The words of the statute are, ‘ If 
the defendant be not able to pay, he shall be committed to the 
stocks.’ This is a distinct clause or sentence, and no reference 
is made in it to any other part of the statute. It is clear and 
positive in its terms, and seems to me to give the power of 
immediate committal. If your construction of the Act is correct, 
offenders will constantly evade it, as it is manifest to everyone 
acquainted with the class of offenders usually convicted under 
the statute that if the defendant has a week’s time allowed to 
him, he will decamp and escape the penalty altogether. . . 
As yours is a novel construction of the Act and, if correct, 
will lead to much practical inconvenience, I hope you will 
reconsider the matter, and communicate your more mature 
opinion. I am, Gentlemen, Yours obediently, A Magistrates’ 
Clerk.” 


The editor took up the cudgels again, and, after re-affirming 
his opinion, concluded: ‘‘ Our correspondent can of course 
carry out in his practice his own opinion, but, from long con- 
sideration of the statutes, we have always considered the 
necessary operation of the Acts to be as we here state. Not 
able to pay means: Not able to pay in a week.” 


Another reader followed with a lengthy onslaught on the 
editor’s views, at p. 815. 


The interpretation of the licensing laws was a fertile source 
of inquiry throughout the century. Readers were perpetually 
beset by misgivings over what pastimes could be lawfully 
indulged on licensed premises. Here are two typical queries 
in 1846. 


At p. 188, “‘ Alehouses: gaming. AB, a sergeant of police, 
visits a public-house in the town of D, and there observes four 
persons playing at cards, and two others looking on. The 
sergeant called the attention of the landlord to the parties 
playing. He visits the house a second time, and finds the same 
parties, with one or two exceptions, sitting round the table. 
At the second visit, one of the parties has his hands under 
the table, with cards in either or both hands. On neither 
occasion does the sergeant observe money upon the table, nor 
can he undertake to swear that the parties were playing for 
either money or beer. Will the above be deemed an offence 
against the licence, ‘ knowingly suffer any unlawful games or 
any gaming whatsoever therein’? ” 


And at p. 443, “‘ Alehouses; bowling. Are you of opinion 
that an innkeeper by permitting bowling in a yard adjoining 
and belonging to his inn, offends against the tenor of his licence, 
and would you recommend the justices to treat the bowling 
as an offence, and convict? Until the passing of 8-9 Vict. c. 109, 
the innkeeper would perhaps have been liable to a penalty, 
but the ‘ not permitting any gaming whatsoever’ is seemingly 
sO repugnant to a statute which allows gaming in an inn without 
the gaming licence, that one cannot help thinking the words 
quoted have become mere dead letters. Bowling seems to be 
no longer unlawful. See 8-9 Vict. c. 109, s. 1.” 


The answer reflects the chaos of the law. “It is certainly 
a singular anomaly to allow a victualler to keep a billiard or 
bagatelle board or any like instrument in his house, and yet 
not allow him to permit gaming at bowls. That is no longer 
an unlawful game, but it is a game, and a licensed victualler 
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cannot permit any gaming whatsoever, except with billiards, 
bagatelle, or instruments of the like kind. We think to deal 
equal-handedly, bowls ought to be allowed as well as billiards, 
but they are not, nor is gaming generally at present. Under 
the Beerhouse Act preceding the present, sedentary games only 
were prohibited; perhaps it would be better to return to that. 
Indeed, it seems to be so in practice, from what we have had 
an opportunity of observing.” 


We may envy the carefree behaviour of a home-builder of 
1846, whose conduct is the ground of an inquiry at p. 318. 
““ Waste; encroachments. A person, not a tenant of the manor, 
builds up a cot or house with turf on the waste, a few months 
ago, and lives in it with his family. What summary mode is 
there to get rid of the nuisance? May the lord or any tenant 
of the manor pull it down? AB.” “The cottage may be 
pulled down, and the occupier and his family expelled with 
as little force as possible, but no breach of the peace must be 
committed. Wildbore v. Rainforth, 8 B. and C. 4. When the 
family are away, at work for instance, possession may be 
taken, care being had not to damage their furniture or goods.” 


The problem mooted at p. 364, does not sound so out-of- 
date. ‘ Poor rate; rateability of caverns. In the township of 
C, there are three caverns which visitors are allowed to view 
on the payment of certain stated charges. A few years ago, 
the owner of one cavern received a rental of £50 per annum, 
but he is now what may be called the owner, and acts as such. 
The agent for the owner of the other caverns will not ack- 
nowledge to the amount of rent received, or even for any to 
be paid, and threatens to appeal against any rate that may 
be made in which a charge is entered for the caverns as he 
insists that they are not rateable. Your opinion will much 
oblige. R.B.” “ This question was discussed by us at 9 J.P. 
379, and we then considered, and do now, that the owners or 
occupiers of these caverns are not rateable in respect of the 
profits derived from exhibiting them. as natural curiosities. 
The source of profit is not annexed to the soil, and do not spring 
out of it as do the profits of a head of water or a coal-mine 
or quarry or railroad or gas-company. Of course, the surface 
of the ground over the cavern is rateable for as much as it 
will let.” 


Richer in human interest is the difficulty mooted at p. 350. 
“* Sureties of the peace; case. An old labouring man is in the 
habit of writing letters to a young lady, expressive of a most 
vehement passion for her, declaring he cannot and will not 
live without her, and that he is determined to marry her. He 
is also in the habit of joining her in the street and then declaring 
his attachment to her in a similar manner, to the lady’s great 
annoyance. He has not presumed on attacking her, nor does 
he in reality obstruct her passage through the street, but she 
cannot pursue her course without his accompanying her. Can 
he be called upon to find sureties for good behaviour or be 
in any manner dealt with summarily since he commits no 
breach of the peace? K.K.”’ ‘“* Unless the young lady can 
prove a threat conveyed in words or by conduct, and draw an 
inference therefrom and depose on oath that she goes in fear 
of her life, sureties cannot be required of him. In R. v. Dunn, 
12 A. and E. 599, the conduct of the defendant was of a much 
more annoying and alarming character, yet from want of its 
appearing on the articles of the peace upon which he had been 
committed, that the exhibitant so went in fear and danger from 
a threat, the defendant was discharged on a Habeas Corpus. 
We beg to refer our correspondent to that case, in which the 
law of surety of the peace was fully discussed.” 

Every year, the new Friendly Societies were confronting the 
law with fresh perplexities. In 1846, p. 475, the editor’s counsel 
was solicited on these circumstances. ‘“‘ AB, a member of a 
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friendly society, obtains a summons against the stewards of the 
club, to show cause why they must stop the weekly pay which 
he had been receiving for some time past, under the certificate 
of the medical officer of the club, stating him to be infirm 
(nearly 74 years of age), nearly blind and unable to follow his 
usual occupation. The stewards in defence allege as the reason 
for their stopping his pay, that he was seen to work in his 
own garden one day, where he was weeding, and on another 
day was carrying a small scuttle of manure and placing thereon, 
one of the rules of the society being ‘that no member shalj 
work or do anything for his benefit during the period he js 
on the books.’ Ought such trivial works to be considered of 
such a nature as to deprive a poor man of his weekly pay? ” 


Archaic modes of recruitment for the fighting services are 
recalled in the query in 1846, on p. 666. “* Merchant seamen: 
decoying same into navy. A troublesome fellow here hoists a 
flag over his beershop and has an anchor on his shoulder but 
has no other connexion whatever with the royal navy, and 
pretends to enter seamen for that service. He is brought up 
under an information for harbouring seamen being deserters, 
well knowing them to be such but whom he alleged he had 
‘entered’ and is convicted in the full penalty of £10 under 
7-8 Vict. 112. The point on which the case principally hangs 
is whether the naval service can delegate to civilians or persons 
not being warrant officers, the power to procure and decoy 
men from their ships, and enter them for the navy.”’ It couldn't 
happen here ! 

(Zo be continued) 


ADDITIONS TO COMMISSIONS 


CARMARTHEN COUNTY 
John Godfrey Protheroe-Beynon, Hurst House, Laugharne, Carms, 
Frank Davies, 46a Tirydail Lane, Ammanford. 


MONMOUTH COUNTY 

Walter Darby, Silso, Glanyrafon, Beaufort. 

_. Elizabeth Rachel Davies, Ael-y-bryn, Bishop’s Place, Ebbw 
Vale. 

Mrs. Margaret Gertrude Davies, Park Terrace, Blaina. 

Davy William Evans, 32 Castle Street, Abertillery. 

Mrs. Elizabeth Fanny Hewetson, Bethdour, Mounton Road, 
Chepstow. 

Col. Edward Roderick Hill, D.S.O., St. Arvan’s Court, Chepstow. 

Brigadier Gerald Birdwood Vaughan-Hughes, Wyelands, Chepstow. 

Hopkin Alfred Llewellyn-Jones, Whitebrook, Llanvaches Major, 
Penhow. 

Mrs. Kathleen Elizabeth Mawer, Tridoidi, Chapel Road, Aber- 
gavenny. 

Edward Millington, Ivy Lodge, Griffithstown. 

Mrs. Mabel Frances Powell, 4 Coed-y-moeth Road, Aberbargoed. 

Mrs. Dora Elizabeth Quick, 5 Railway View, Sirhowy, Tredegar. 

Frederick Owen Sainsbury, 13 Oak Terrace, Fleur-de-lis. 

Mrs. Vera May West, Brynderwen, Abersychan. 

Mrs. Kathleen Hester Williams, Chapel Farm, Penhow. 


; SOMERSET COUNTY 

Arthur Francis Broughton, Yeabridge Farm, South Petherton. 

Mrs. Everilda Joyce Burden, The Dower House, Kingweston, 
Somerton. 

Mrs. Ruth Elspeth Gallop, Lincoln, Nore Road, Redcliffe Bay, 
Portishead. ; 

Frank Henry Haynes, Greenhurst, Hillside Road, Bleadon Hill, 
Weston-super-Mare. 

Gerald Worthington Hignett, Manor Farm, South Stoke, nr. Bath. 

Ernest Gerald Holt, The Croft, Brent Knoll. , 

Mrs. Angela Fredrika Mary Bacon Johnson, Middlegates, Hinton 
St. George. 

Mrs. Pamela Midelton King, Uplands, Wrington, nr. Bristol. 

William Robert Maynard, Highfield, Hope Corner Lane, Taunton. 

Edward Maurice Owens, Stepstones Farm, Langford, nr. Bristol. 

—— Frank Padfield, Avondale, Woodhill Road, Portishead, 
Bristol. 

Arthur Richard Penny, County Bridge, Radstock, Bath. 

Mrs. Florence Croft Tregelles, 92 Berrow Road, Burnham-on-Sea. 
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WEEKLY NOTES OF CASES 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Cassels and Donovan, JJ.) 
R. v. CAMPBELL 
April 30, 1956 
Criminal Law—Child—Corroboration—Sworn and unsworn evidence— 
Children and Young Persons Act, 1933 (23 Geo. 5, c. 12), s. 38 (1). 

APPEAL against conviction. 

The appellant, a schoolmaster, was convicted at Middlesex quarter 
sessions On seven counts of an indictment each alleging indecent 
assault on young boys, the boys in question all being aged about 10. 
The deputy chairman allowed the boys to be sworn. In summing up, 
he stressed the importance of the jury looking for corroboration of 
the evidence of young boys and gave them a strong warning on this 
subject, at the same time telling the jury that, if they fully appreciated 
the danger of convicting on the uncorroborated evidence of a child, 
they could convict on such evidence if they were absolutely certain 
that they were right in doing so. The evidence relied on by the prose- 
cution as corroboration was twofold. In some cases a boy named as 
the assaulted person in one count of the indictment gave evidence that 
he had seen the appellant commit a similar or substantially similar 
act to that of which he complained on another boy who was named 
in another count, and in four cases there was the evidence of two 
boys and a girl, who were not involved in any of the charges, that 
they had seen the appellant act towards some of the boys in a manner 
which was alleged to constitute an indecent assault. 

THe Court, in dismissing the appeal, laid down the following 
principles: (i) The unsworn evidence of a child, either in relation 
to an offence against itself or any other offences cannot be corroborated 
by other unsworn evidence. (ii) The unsworn evidence of a child 
may be corroborated by the sworn evidence of another child, whether 
such child is alleged to be the victim in another count in the indictment 
or not. (iii) The sworn evidence of a child may be similarly corrobor- 
ated. In cases (ii) and (iii) the jury should be reminded that the 
evidence of a child called to corroborate, as well as one in respect of 
whom a charge is made, needs to be looked at with care, and if the 
child called to corroborate is alleged to be the victim in another count 
in the indictment, the jury should also be told to bear that fact in 
mind. (iv) Sworn evidence, either of a child or an adult, may be 
corroborated by the unsworn evidence of a child, but the jury should 
be warned that such evidence must be regarded with particular care. 
(v) Where offences against several children are charged in one indict- 
ment and the evidence of each child deals only with an offence against 
itself, the jury should be warned that, because one child says that the 
prisoner assaulted him, it is no corroboration of his evidence that 
another child says that he also was assaulted by the prisoner, although 
both say it on oath; but the jury may be told that a succession of 
such cases may help them to determine the truth of the matter, pro- 
vided they are satisfied that there has been no collaboration between 
the children to put forward a false story, and, if the defence is one 


of innocent association between the prisoner and the child, the evidence 

of other children alleged to have been assaulted by the prisoner is 

admissible to rebut that defence. 

C Counsel: Michael Havers for the appellant; F. H. Lawton for the 
rown. 
Solicitors: H.R. Hodder & Son; Director of Public Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Jones and McNair, JJ.) 
R. v. REIGATE JUSTICES. Ex parte HOLLAND 
April 30, 1956 
Road Traffic—Licensing of motor vehicles—Use of general trade plates 
—Power to prosecute—Officer of county council of county in 
which alleged offence committed—Vehicles (Excise) Licence, 1949 
(12, 13 and 14 Geo. 5, c. 89), ss. 8, 15 (1), 23, 25—Road Vehicles 
(Registration and Licensing) Regulations, 1953, reg. 29 (D) (3). 

Motion for order of mandamus. 

An information was preferred at Reigate magistrates’ court by the 
applicant, Holland, an officer of the Surrey county council, charging 
one Hampton with using a general trade plate on an unregistered goods 
vehicle, for a purpose contrary to reg. 29 (p) (3) of the Road Vehicles 
(Registration and Licensing) Regulations, 1953, and s. 25 of the 
Vehicles (Excise) Act, 1949. A further information charged Hampton 
with unlawfully using an unregistered goods vehicle for which a licence 
was not in force on a public road, contrary to s. 15 (1) of the Vehicles 
(Excise) Act, 1949. On the day in question Hampton was found 
in the borough of Reigate using the vehicle under general trade plates. 
At the hearing of the informations an objection was taken to the 
applicant as prosecutor, it being contended (i) that the Commissioners 
of Customs and Excise alone could prosecute for the offences, and 
(ii) that, even if an officer of a county council could prosecute, the 
only prosecutor could be an officer of the Hampshire county council, 
because the vehicle was usually kept in Hampshire. The justices 
accepted these contentions and dismissed the informations. The 
applicant obtained leave to apply for an order of mandamus directing 
the justices to hear and determine the informations. 

Held, that, by virtue of s. 8 of the Act of 1949, all the powers which 
the Commissioners of Customs and Excise had with regard to licences 
of motor vehicles were to be exercised by county councils, and these 
powers included not merely the levying and collection of duties, but 
also the enforcement of the law relating to the duties; there was no 
limitation on the right of any county council to prosecute, provided 
they could show that the offence was being committed within their 
county; and, therefore, the justices were wrong in declining jurisdiction. 

Counsel: F. H. Lawton for the appellant; Medd for the respondents. 

Solicitors: Wyatt & Co., for W. W. Ruff, Kingston-upon-Thames; 
Neish, Howell & Haldane. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


SHEFFIELD PROBATION REPORT 

There is wisdom in the observations of Mr. Basil Davies, principal 
probation officer for the city of Sheffield, in his report for 1955. 
Referring to “‘ case-work ” and in particular what is called “* deep 
case-work ” he says: “* There is, I am sure, a great deal to be learned 
from new methods and from more modern approaches to the pro- 
blems that are presented to us. At the same time one must never 
forget the basic essential of case-work, which always has been and 
always will be the necessity for the probation officer to establish and 
maintain a friendly, co-operative relationship between himself and the 
person he is trying to help. The probation officer must never forget 
that the person he is trying to guide is a human being in trouble and, 
While learning all he can from modern teaching, the probation officer 
Must not be led away by new words and strange ‘ isms.’ ” 

Out of 467 probation orders current on December 31, 1955, no 
fewer than 330 were for periods of two years, 88 for one year, and 
49 for three years. There is a growing feeling that in most instances 
Wo years is the best period, it being felt by probation officers, that 

less a probation officer has succeeded in achieving something 
within two years, he is unlikely to succeed in the third year unless 
the case presents very special circumstances. It is also felt that a 





probation order for one year should only be made when the circum- 
stances of the offence disclose a not very serious state of affairs and 
where the offender requires a little help and guidance, but not much 
more than that. 

The chairman of the probation committee, Mr. Brian C. Pye-Smith, 
expresses regret that, particularly in respect of the female officers, 
case loads remain at such a high level. This matter will no doubt 
receive attention in the right quarters. 


COUNTY BOROUGH OF WOLVERHAMPTON: 
CHIEF CONSTABLE’S REPORT FOR 1955 

The manpower position did not improve during the year, losses 
being just made up by new recruitments, but the chief constable hopes 
that the 44-hour week, the pay award and the new widows’ pension 
scheme will combine to attract more recruits. In his view the pay in- 
crease makes the police service a reasonably attractive career, even for 
the men who do not get promotion. Whether possible recruits take 
the same view should become apparent during the current year. 

We agree with the chief constable’s comment, in speaking of the 
training of police cadets, that “ it is, however, very necessary that the 
mental development of the cadets should not be limited to the confines 
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of the police service.” It is very useful for cadets to learn early some- 
thing of police duties and procedure, but this should not be done at 
the expense of their general education, and the broadening of their 
background which will be so necessary to them if they hope to secure 
promotion to the higher ranks in the police service. 

In his comments on traffic problems the chief constable expresses 
strong approval of the value of courtesy patrols. He says: “ It could 
be the most successful method of preventing accidents on the highway 
if it could be applied in sufficient strength and for long enough periods.” 
He claims that their value was demonstrated by the fact that whereas 
over the whole country in the last three months of 1955 accidents rose 
by nine per cent., Wolverhampton and the Midlands generally follow- 
ing this trend, during the same period on 12 main roads carrying 90 
per cent. of Wolverhampton’s traffic accidents fell by 5-5 per cent., 
these 12 roads being covered during that period by the courtesy patrols. 
Moreover, during this period new vehicles were coming on to the 
roads in Wolverhampton at the rate of 700 per month. The only 
comment we would make is to wonder how permanent is the effect on 
a driver of being spoken to be a courtesy patrol. We believe that 
many drivers are capable of showing greater consideration for others 
than they normally do, and that they will make this extra effort (if 
such it be) when they know that the police are about. Do the courtesy 
patrols make real converts, or is the lesson forgotten once the driver 
feels that the police are out of the way again ? 

The report records 1,642 motoring offences committed by 1,290 
offenders. Taking the most serious of these there were 11 prosecutions 
for driving, etc., under the influence of drink, 14 for dangerous and 
199 for careless driving. Four of the 11 in the first category were 
withdrawn or dismissed. Twelve “‘dangerous drivers’”’ were convicted, 
three being sent to prison and eight of them having their licences 
suspended. 

Traffic congestion continues to grow, and the report urges the 
need for translating proposed remedial measures into active operations 
before, by the passage of time since their inception, they become in 
their turn inadequate to meet the need. 

Crimes known to the police again showed a decrease, the figures 
for the last four years being 1,894, 1,838, 1,649 and 1,517 respectively. 
Thus the 1955 figure shows a 20 per cent. reduction on that of 1952. 
Juvenile crime shared in the reduction. In 1954, 315 crimes were traced 
to 186 juveniles. The 1955 figures were 252 crimes traced to 190 
juveniles. The policy of cautioning offenders for criminal offences is 
mainly confined, in Wolverhampton, to juveniles. Of the 190 referred 
to above, 57 were cautioned. For non-indictable offences 93 were 
prosecuted and 177 were cautioned. 

Of the special constables,whose strength on December 31, 1955,was 165 
men and seven women it is recorded that “* their help is most valuable 
and their readiness to turn out for duty whenever required is most 
gratifying.’’ This is the sort of tribute which one has the pleasure of 
reading in so many of these reports. 


BEACONTREE PROBATION REPORT 


Mr. J. H. Dickinson, principal probation officer for the Beacontree 
division of Essex, notes in his report for 1955, that for the first time 
in 10 years, there is a chairman of the probation committee who is 
not also chairman of the bench. The new chairman of the bench 
- felt that probation was so important that it ought to have a leader 
who could devote a good deal of time and energy to the work, and 
in consequence asked the probation committee not to elect him to 
the office. 

It is considered that some decentralization of the work of the 
probation officers is desirable. It is thought to be the best way of 
providing reasonable office accommodation for the staff and, what 
is equally important, of providing a good probation service through- 
out the division. The general public, says the report, have come to 
expect conciliation, advisory and other probation services to be made 
readily available to them. Some of our present methods of working 
put the public to expense and inconvenience, and leave the probation 
officers remote from the areas which they serve. 

An increase in probation cases is recorded, but this is attributed 
not so much to any increase in crime as to the fuller presentation of 
facts to the courts. After-care work of prisoners on licence has not 
been encouraging, but a determined effort is being made to get better 
results. It is significant that the eight voluntary prison after-care 
cases dealt with all responded to help and advice and none was 
recharged during the period of after-care. 

On the general question of crime, Mr. Dickinson refers to “* the 
fairly recent realization that crime is no longer the general social 
problem it was once thought to be and not something markedly 
influenced by the existence of slums, drunkenness, poverty and 
unemployment, but an essentially personal problem—the problem of 
why in times of over employment, better housing and general pros- 
perity, individuals still find it necessary to commit crimes, and this in 
increased numbers. 
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Although matrimonial cases dealt with by the probation officers 
showed a substantial increase, it is not suggested that domestic strife 
has increased. On the contrary Mr. Dickinson writes, “‘ The lower 
courts are making fewer separation and maintenance orders than 
was the case a few years ago and there does seem to be a greater 
willingness on the part of people to accept reconciliation as a more 
positive solution to their problem than any answer which the courts 
can give by way of an order.” 

Mr. James R. Train, chairman of the probation committee in his 
preface to the report says: “ Difficulties are likely to arise in future 
in maintaining the staff at its present level by reason of the fact that 
trained probation officers are in short supply and an insufficient 
number of probation officers are coming forward to meet the desirable 
increase in the service.” 


COUNTY BOROUGH OF NORTHAMPTON: 
CHIEF CONSTABLE’S REPORT FOR 1955 


On July 1, Mr. Baker, the present chief constable, took over from 
Mr. John Williamson, C.B.E., his predecessor, who had for 32 years 
been the borough’s chief constable. Tribute is paid in the report 
to his efficiency and the excellence of his organization. 

With an increase which was allowed in September, 1955, the 
authorized establishment of the force at the end of the year was 170, 
There were 24 vacancies. During the year there were four resignations 
and one dismissal. One constable who had been in receipt of a medical 
pension returned to duty and there were 11 fresh appointments. 
1,075 days were lost through sickness, 311 fewer than in 1954. There 
was a reduction of nearly 50 per cent. (from 67 to 34) in the number of 
applicants to join the force. The chief constable comments that it is 
hoped that the recent pay award and improved working conditions 
will attract suitable men during 1956. He adds * The service has much 
to offer which is unobtainable in industry and elsewhere,” a point of 
view which is, perhaps, too seldom emphasized. 

Net police expenditure for the year ending March 31, 1955, was 
£140,054, compared with £137,253 in the previous 12 months. After 
the deduction of the appropriate exchequer grants in each year the 
amounts chargeable to the local rates were £71,260 and £70,403 
respectively. 

With only 146 on the “ active list’ the borough has 101 police 
pensioners and 29 police widow pensioners. We do not know how 
these relative figures compare with the average throughout the country. 

Interesting lectures were arranged during the winter and the speakers 
included the Director of Public Prosecutions (on the work of his 
department) and Commander Hatherill, O.B.E., of New Scotland 
Yard (on foreign police forces). Grateful thanks are expressed to the 
visiting lecturers. 

Recorded indictable offences increased from 750 in 1954 to 805, 
but there was a very satisfactory percentage of detections (63-9 per 
cent.) with an even higher one (69 per cent.) for breaking or attempted 
breaking offences. The C.I.D. are praised for this excellent work. 

One hundred and nine fewer people were prosecuted for non-indictable 
offences, leaving a total for 1955 of 847. It appears that something may 
have been done to improve parking facilities because there was a 
decrease of 55 in the number of prosecutions for obstruction. There 
were six prosecutions for offences under s. 15 of the Road Traffic 
Act, 1930. Six others were arrested under this section but were not 
proceeded against after they had been medically examined. an 

The local remand home must have had a very quiet time as it is 
recorded that during the year only two juveniles were sent there by 
the magistrates. Eight were sent to approved schools. 

In dealing with traffic offences generally the report records that there 
were 402 prosecutions. In 1954 the figure was 548. The 402 included 
65 for dangerous or careless driving and 298 for exceeding a speed 
limit, disobeying a traffic sign, and offences in connexion with driving 
licences, insurance, pedestrian crossings, etc. . 

During police visits to schools 912 children’s cycles were examined, 
and 293 were found defective in some way. This is a large percentage, 
but the position is better than it was in 1953 when only 41-5 per cent. 
were free from faults. 

The special constables boast both a foot section (61 strong) and a 
mobile section numbering 32. The latter undertake traffic patrol 
and information room duties, amongst others. Both sections attend 
police training lectures with members of the regular force. ; 

In his concluding comments the chief constable calls attention to 
the fact that during the year 1,848 premises were found insecure, an 
he states that if only people would take the elementary precaution of 
seeing to the safety of their own premises a great many police man- 
hours would thereby be saved and made available for other duties. 


ROAD CASUALTIES—PROVISIONAL FIGURES FOR MARCH 
AND FINAL FIGURES FOR FEBRUARY ‘ 
Provisional road accident figures for March show a continuation 
of the serious upward trend. 
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Casualties totalled 19,000, or 2,497 more than in March last year. 
Included in this total were 398 deaths, an increase of 46, and 4,452 
serious injuries, an increase of 669. A small part of the increase may 
be accounted for by the fact that March this year included the first 
half of the Easter week-end. : : 

The general trend in the monthly accident rate was temporarily 
halted in February, when the total of 14,584 road casualties exceeded 
those of February, 1955, by 60. Deaths fell by 36 to 273, and serious 
injuries by 137 to 3,191. 

These comparatively low figures for February may have been the 
result of the bad weather, which kept traffic off the roads. Pedes- 
trians, pedal cyclists and riders of motor cycles suffered fewer 
casualties than in February, 1955; on the other hand, casualties 
among drivers of other motor vehicles and their passengers rose by 
§80, or 10 per cent. 

The total for all casualties in the first three months of the year 
was 53,505. This was 6,987 or 15 per cent. more than in the same 
quarter of last year. Deaths, numbering 1,136, were up by 115. 


LOCAL GOVERNMENT LEGAL SOCIETY 
ANNUAL PROVINCIAL MEETING 
The mayor and corporation of Oxford entertained the Local 
Government Legal Society to luncheon at the Town Hall, Oxford, 
on May 5 on the occasion of their annual provincial meeting. The 
chairman of the society, Mr. R. O. F. Hickman, presided at the 
morning session at which Sir Carleton Allen, Q.C., D.C.L., J.P., spoke 
about some of the problems arising out of delegated legislation, 
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particularly those connected with local government. He said that 
whatever may have been the strict legal position under the emergency 
legislation of the 1914-1918 period, sub-delegation was clearly intra 
vires under the 1939 Defence Regulations. One of the results was 
that the “‘ competent authorities > who were empowered to act were 
able to give directions having the force of law and it had sometimes 
been very difficult to distinguish between circulars and other com- 
munications intended to have legislative effect and those issued merely 
for administrative purposes. Moreover it had been almost impossible 
for the public to see many circulars as they had not been published 
by the Stationery Office. In his view it was time that some com- 
mittee or body, perhaps the Statutory Instruments Committee, should 
differentiate between the two types and rationalize the position. 

In the second part of his address, Sir Carleton turned to the pro- 
blems now confronting Sir Oliver Franks’ Committee on Adminis- 
trative Tribunals and Inquiries. He emphasized that a right of appeal 
against a decision rested purely on statute, but where no such right 
existed there was often a remedy by way of one or other of the prerogative 
orders granted by the High Court. He drew attention to the anomaly 
whereby a “ speaking order ’’ could sometimes be set aside by the 
courts, when one stating no reasons on its face was immune from 
interference. He was against the introduction of any form of 
tribunal founded on the French conseil d’état, but did not shrink 
from mixing lawyers and laymen in a specially created administrative 
division of the High Court on the lines of that proposed by the abortive 
Liberty of the Subject Bill which had been introduced in the last 
session of Parliament. 


GLEANINGS FROM THE PRESS 


Daily Herald. April 10, 1956 


SKYLARKING WITH A CUP OF TEA COSTS HIM £100 

A great one for practical jokes is 24 year old Brian Smith. 

He likes nailing up drawers and putting blue dye on cup handles. 

And he thought it was very funny when he poured his tea dregs into 
the hose of a plane’s hydraulic wing brakes. 

His employers, the Fairey Aviation Company, didn’t think it so 
funny. It cost them £70 to overhaul the hydraulic system of the Fairey 
Gannet which they were getting ready at Northolt Airport for the Navy. 

Yesterday, at Uxbridge, Smith, an electrician, of Mount Park Road, 
Eastcote, Middlesex, was accused of unlawfully and maliciously damag- 
ing an aircraft. 

Det.-Inspector C. Hare told the magistrates that Smith said: “I 
was playing the fool. I didn’t mean any harm. 

“ After drinking my tea I started skylarking about.” 

It was a costly bit of skylarking. 

Smith was fined 10 guineas with 20 guineas costs and ordered to pay 
£70 compensation. 


This man was charged with unlawfully and maliciously committing 
damage, contrary to s. 51 of the Malicious Damage Act, 1861. He 
may have been “ skylarking,” but he must be taken to have acted 
maliciously within the meaning of the Act. An act done mischievously, 
without the formal intent of injuring anyone, may be malicious. 

In R. v. Gutteridge and Others (1851) 15 J.P. 612, Wightman, J., 
said: “ . . . The offence with which the prisoners are charged is 
that of wilfully and maliciously placing a stone on the railway with 
intent to obstruct the engine. The act therefore must, to justify a 
conviction, be done maliciously; but it is not necessary that the 
prisoners should have been actuated by malice in the ordinary sense 
of the word. III will against either the company or the passengers 
is not requisite; but you must be of the opinion that the act was done 
mischievously and with a view to obstruct the engine . . .” 

Malice against the owner of the property in respect of which the 
offence is committed is not essential (s. 58). A person acts maliciously 
within the meaning of the Malicious Damage Act if he does the act 
wilfully and intentionally (Roper v. Knott (1898) 62 J.P. 375). In 
R. v. Welch (1875) 40 J.P. 183, Lord Coleridge, C.J., said: “I think 
that as the act was found to be recklessly done, there was proof of 
malice.” 


Daily Mirror. April 28, 1956 


NAVY OFFICER FINED £36,500 GAOLED 

Joseph Napoleon Smyth, a former British lieutenant-commander in 
the Pakistan Navy, was sentenced to three years’ gaol with hard labour 
and fined £36,500 at Karachi yesterday for misappropriating about 
£50,000 of Pakistan Navy funds. 

Smyth, who gave a Richmond (Surrey) address, at first pleaded not 
guilty to two of the three charges, but changed his plea to guilty at 
the last moment, before the Judge passed sentence. 


He was acquitted on the third charge—not pressed by the prosecution 
—of falsifying accounts. 

Smyth was arrested in London in February last year and was com- 
mitted by a magistrate for extradition to Pakistan. 

The Lord Chief Justice, Lord Goddard, and two High Court Judges 
dismissed an application for his release in April, 1955. 

This man came before a Bow Street magistrate on a warrant issued 
in Pakistan and endorsed by the magistrate under s. 3 of the Fugitive 
Offenders Act, 1881. Under s. 4 any magistrate may issue a provisional 
warrant, but in England the case must be brought before a Bow 
Street magistrate for hearing. Section 30 provides that “ the juris- 
diction under Part One of this Act to hear a case and commit a 
fugitive to prison to await his return shall be exercised (1) in England, 
by a chief magistrate of the metropolitan police courts or one of the 
other magistrates of the metropolitan police court at Bow Street: 
and (2) in Scotland, by the sheriff or sheriff substitute of the county 
of Edinburgh; and (3) in Southern Ireland, by one of the police magis- 
trates of the Dublin metropolitan police district; and in Northern 
Ireland by a resident magistrate having jurisdiction in Belfast 
(Government of Ireland (Adaptation of Enactments) (No. 1) Order, 
1922); and (4) in a British possession, by any Judge, justice of the 
peace, or other officer having the like jurisdiction as one of the magis- 
trates of the metropolitan police court in Bow Street, or by such other 
court, Judge, or magistrate as may be from time to time provided 
by an Act or ordinance passed by the legislature of that possession. 
If a fugitive is apprehended and brought before a magistrate who has 
no power to exercise jurisdiction under this Act in respect of that 
fugitive, that magistrate shall order the fugitive to be brought before 
some magistrate having that jurisdiction, and such order shall be 
obeyed.” 

The magistrate dealing with the case hears it in the same manner 
and has the same jurisdiction and powers, as near as may be (including 
the power to remand and admit to bail) as if the fugitive were charged 
with an offence committed in his jurisdiction (s. 5). If the endorsed 
warrant for the apprehension of the fugitive is duly authenticated, 
and evidence is produced which raises a strong or probable presump- 
tion that the fugitive committed the offence mentioned in the warrant, 
and that the offence is one to which the Act applies, the magistrate 
must commit the fugitive to prison to await his return, and report 
to the Secretary of State that he has done so (s. 5). When the 
magistrate commits the fugitive to prison he must inform him that he 
will not be surrendered until after the expiration of 15 days, and that he 
has a right to apply for a writ of habeas corpus, or other like process (s. 5). 

Depositions (whether taken in the absence of the fugitive or other- 
wise) and copies thereof, and official certificates of or judicial docu- 
ments stating facts, are admissible in evidence if they are duly 
authenticated abroad in the manner provided by s. 29. 

The Fugitive Offenders Act applies to every offence punishable by 
imprisonment for 12 months or more in the part of Her Majesty’s 
dominions in which it was committed (s. 9). 
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In this case Smyth was charged under the Pakistan Criminal Code 
with misappropriating public funds while serving in the Pakistan 
Navy. At the hearing at Bow Street evidence was produced raising a 
strong and probable presumption that he had committed the offence. 
Smyth gave evidence in his defence and applied for an adjournment 
to enable him to obtain evidence from witnesses in Pakistan. The 
magistrate granted him two adjournments for that purpose, but, the 
evidence not having been obtained, he refused to grant a further 
adjournment and committed Smyth to prison to await his return to 
Pakistan. Smyth applied for a writ of habeas corpus directed to the 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JUNE 2, 1956 








VOL. 


governor of the prison and for orders of mandamus and certiorar; 
directed to the magistrate, on the ground that the magistrate wron 

refused him an opportunity to produce the evidence of the witnesses 
It was held that the magistrate had acted correctly in accordance with 
ss. 5 and 29 of the Act, and provided there was a prima facie 
case against Smyth he was perfectly entitled to commit Smyth 
to prison to await his return to Pakistan and to refuse to allow 
him to call further evidence, R. v. Governor of Brixton Prison, ex 
—_ Smyth; R. v. Robey, ex parte Same (1955) Crim. Law Review, 


ROBBERY WITH VIOLENCE 


(Continued from p. 336, ante) 


The mantle of the highwayman (as we had occasion to point 
out last week) has in recent times fallen upon the street-bandit 
who specializes in what are called “* wages-grabs.”” These highly- 
organized operations are usually attended with success; but 
occasionally there are defects in the arrangements which land 
the participants in strange and unexpected situations. 


An exceptional case of this kind recently found its way to 
the Central Criminal Court. ‘* The plot of this drama of the 
underworld,” wrote the Daily Express reporter “‘ might well be 
entitled ‘How to Spoil the Perfect Crime.’” The chosen 
terrain was in Battersea; the enemy was a large confectionery 
firm, and the objective was a bag containing £3,500, in cash, 
which was to be collected on pay-day from the local bank. 
One Sherry was the self-appointed leader of a four-man com- 
mando; his strategy was to plan meticulously, and to leave 
nothing to chance. While the cashier and his companion 
(blissfully unconscious of what was in store for them) paid their 
weekly visits to the bank, their movements were carefully 
observed; Sherry and his men went painstakingly over the 
route, checking the time-table, noting the most favourable 
ambush-point, and preparing for zero-hour. The plan of 
operations was unexceptionable—save in one important respect. 
** Like other industries *’ (we quote the News Chronicle) *‘ crime 
sometimes suffers from a shortage of skilled labour.” The 
experience of the O. i/c Transport (one Harries) left much to 
be desired. His tactics, with what the Army used to call M.T., 
were reasonably good—a car “* borrowed” (without the con- 
sent of the owner) to carry the party to the scene of operations; 
another car, hired for the occasion, to be parked close by, for 
the quick getaway when the objective was attained. But tactics 
are not everything; as an “ ops.”” man Harries was not, as the 
sequel showed, a great success. 


The moment arrived; the enemy was duly stalked; the 
weapon (two feet of lead piping) was issued to the man con- 
cerned; the ambush was set. In ail such matters, however, 
suddenness and secrecy are of the essence. Driver Harries got 
away to a poor start by taking a corner too widely and colliding 
with a parked motor-lorry. The noise forwarned the two 
intended victims that trouble of some sort was brewing, and 
their suspicions were intensified when Harries, somewhat shaken 
by this initial mishap, “* drove his comrades into action at an 
erratic crawl.” 


Even then the day might have been saved by the resourceful- 
ness of the rest of the band. Undeterred, all four leaped out 
of the car; the cashier was duly “ coshed.”’ Sherry snatched 
the bag, and ran for the hired car which, with the ill-fated 
Harries at the wheel, was already “on the move,” according 
to plan. Unfortunately, however, it was doing a steady 15 
miles an hour; and not even the most versatile of leaders 
(with 20 years’ experience of crook-films behind him) can be 
expected to leap into a vehicle going at that pace, particularly 





when he is encumbered with a heavy bag stuffed full of bank- 
notes and small change. Sherry ran a gallant race, but horse- 
power was bound to tell. Still clutching the prize, he tripped 
and sprawled in the road; while the car disappeared into the 
distance, a host of pursuers pounced and held him until 
reinforcements arrived. 


The other three men, bereft of leadership, were left to the 
doubtful ingenuity of Harries who, not content with his earlier 
exploits, proceeded to attract the maximum possible attention 
by the further eccentricities of his driving. Swinging into 
Battersea Park through the gate marked Exit, he passed an 
obelisk, with a “‘ Keep Left” sign, on the right-hand side. 
These manoeuvres were duly observed by several public-spirited 
citizens, who noted the number of the car and informed the 
authorities. It was not long before Harries joined his erstwhile 
leader in the P.O.W. enclosure—for terms of three and five years 
respectively. All of which is a practical illustration, inter alia, 
of the dangers that may arise from employing an “ L ”-driver 
who has neglected to devote proper study to the Highway Code. 


ALP. 
PERSONALIA 


APPOINTMENTS 

Mr. W. H. Tee, previously senior assistant solicitor to the county 
borough of West Bromwich, has been appointed to a similar post 
for the county borough of Reading, with effect from May 22, last. 
The former occupant of this post, Mr. D. Hall, resigned to take up 
the appointment of deputy town clerk of Stafford. 

Mr. F. G. S. Freer, at present assistant solicitor to Camberwell 
metropolitan borough council, has been appointed assistant solicitor 
to Lambeth metropolitan borough council and will take up his appoint- 
ment on June 11, next. Prior to going to Camberwell, Mr. Freer held 
appointments with Somerset county council (junior clerk and assis- 
tant committee clerk), Barking, Essex, borough council (committee 
clerk), Camberwell metropolitan borough council (senior committee 
clerk), Holborn metropolitan borough council (principal committee 
clerk), and Islington metropolitan borough council (assistant solicitor). 
He takes the position formerly occupied by Mr. D. P. Flynn, who has 
moved to St. Marylebone as assistant solicitor. 

Miss M. A. Patterson, at present completing a Home Office 
training course at Leeds, has been appointed by the Suffolk probation 
committee as female probation officer for the borough of Bury St. 
Edmunds and part of West Suffolk. The former probation officer, 
Miss M. E. Turton, has left the probation service in order to look 
after her aged father. 


RETIREMENTS 

Mr. A. S. Pointing, assistant chief constable of Somerset, is due to 
retire in October, 1956, after 36 years’ service in the Somerset county 
constabulary. Mr. Pointing joined the constabulary in 1920 as a 
constable; was promoted sergeant, inspector, superintendent and 
assistant chief constable in 1929, 1933, 1939 and 1950 respectively. 
From July, 1942, until 1946, Mr. Pointing was seconded to S.OS. 
U.S. Army as chief police liaison officer for Great Britain with the 
rank of chief superintendent. He was awarded the King’s Police and 
Fire Service Medal in 1946, the American Medal of Freedom in 1947, 
= in 1955 was appointed a member of the Order of the British 

mpire. 
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PRACTICAL POINTS 


4ll questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
gust accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


,—Criminal Law—Larceny—Removal of iron gates. 

[| should be grateful if you would kindly let me have your valued 
gpinion as to the proper charge to be preferred in the following case: 

On the frontage of a dwelling house is an iron fence, and a pair 
of matching gates, also made of iron, form part thereof. The gates, 
which normally hang on crocks on two metal posts, are removed from 
the crooks and carried away by an unauthorized person. The view 
has been expressed that this constitutes an offence against s. 34 of the 
Larceny Act, 1861, and attention has been called to the opinion given 
at 113 J.P.N. 288, P.P. 3. It has been represented, however, that the 
whole of s. 34 of this Act relates only to things made of wood or wire 
or set up or used as a fence and that nothing made of metal comes 
within its scope. It has also been pointed out that s. 31 of the 1861 
Act, now repealed and reproduced in s. 8 of the Larceny Act, 1916, 
povided for the stealing of “ anything made of meral fixed in any 
and being private property or as a fence to any dwelling-house, etc.” 
and that the appropriate charge appears to be under s. 8 (1) (c) of 
the Larceny Act, 1916. A further opinion has been advanced that, 
ait is not free from doubt whether the gates can be regarded as being 
“fixed” or as a “ fence,” the charge should be one of simple larceny. 

SLINCO. 
Answer. 

On the whole, we think the most appropriate charge is under s. 34, 

supra, Which does not in terms limit its application to wooden gates. 


2—Justices’ Clerk—Duties—Taking notes in summary proceedings. 

We recently had reason to write to a clerk to the justices for a copy 
of the notes of evidence he was going to take in a “ careless driving ” 
case, as we had been instructed by the third party to claim for or 
injuries. To our great surprise, the reply we received was that * 
there was no formal record of evidence taken in summary tng 
[regret therefore l am unable to supply you with a copy . 

The senior partner of this firm has been a clerk to justices for almost 
4) years, and from our experience of his own and other courts, we 
have always been under the impression that it is the duty of the clerk 
to take some notes of evidence, although we have not been able to 
find any authority which states he must. Equally, we know of no 
authority which states that a Judge must take any notes. If you 
know of any authority that we can quote to the clerk we should be 
very much obliged. STAILL. 

Answer. 

Apart from the directions of the Judges about the taking of notes 
in matrimonial cases, there is no actual authority for saying that a 
clerk is bound to take notes in summary proceedings, although there 
have been various references in the High Court to the need on occasions 
for the justices to have recourse to such notes. We have always held 
the opinion that a clerk should make an adequate note of the evidence 
for the possible assistance of the justices and for the purpose of 
reference in case of appeals or other matters subsequently arising. 
In the present instance, it looks as if the clerk may perhaps take a 
brief note which he regards as too informal to be of use, but this is 
not clear. If he does take a note, and if it would provide relevant 
evidence in further proceedings, he could be served with a subpoena 
to produce the notes. 


3—Licensing—Licensing planning area—Application for new off-licence 
—Certificate of “* no objection” before erection of premises. 

This borough is a licensing planning area and my council wish to 
dispose of land at one of their housing estates for the erection of off- 
lieence premises. Section 10 of the Licensing Act, 1953, provides for 
the provisional grant of a licence in the case of on-licence premises. 
Section 59 of the Act provides that ‘* no new justices’ licences shall 
be granted . . . unless the licensing justices are satisfied that the 
licensing pianning committee have no objection to the grant.” 

Your views would be appreciated on the point as to whether the 
licensing planning committee, having regard to the definition of 
justices’ licence in s. 1 of the Act, can issue their certificate that they 
have no objection to the grant of a new licence in respect of the off- 
licence premises, although construction of the premises has not yet 
been commenced. The secretary of the licensing planning committee 
is of opinion that the committee cannot consider the matter before 
the completion of the buildings. 

N. CRETE. 
Answer. 

In our opinion, a licensing planning committee may issue a certifi- 

tate that they have no objection to the grant of a new justices’ licence 





(whether “on” or “ off ’’) before the premises have been built, and, 
indeed, as soon as an identifiable site has been chosen. 

When application for a new off-licence is made to the licensing 
justices, the premises must have been built: the Licensing Act, 1953, 
contains no power to make a provisional grant of an off-licence 
corresponding to s. 10 of the Act which enables such a grant to be 
made in the case of an on-licence. 


4.—Magistrates—Practice and procedure—Appearance by advocate— 
Plea in the absence of the defendant. 

I have always been diffident in advising my justices to accept a 
plea of guilty tendered by a solicitor representing an absent defendant 
and to convict without hearing evidence in such a case, as I personally 
regard the right to plead as something by its very nature personal 
to the person charged. I agree that when a solicitor appears for an 
absent defendant that the defendant “‘ appears’ and is deemed not 
to be absent, on which basis a plea may be so made. On the same 
basis it might also be argued that the solicitor by whom the defendant 
makes an appearance could also give in evidence that which the 
defendant would have said personally, since if a defendant “* appears,” 
he is entitled to give evidence. Of course, I do not hold this view, 
as such evidence would be hearsay, but I use it as an illustration that 
there must be some distinction drawn at some stage between a personal 
appearance and an appearance by solicitor. Is there, to your know- 
ledge, any specific authority which says that a solicitor may tender 
a plea for (a) an absent defendant whom he represents, and (b) a 
defendant limited company whom he represents, and if such a plea 
can be properly taken, should the solicitor be required to produce 
any specific authority from the defendant? This query refers only 
to non-indictable offences. 

J. TARROW. 
nswer. 

We have no doubt that the effect of s. 99, Magistrates’ Courts Act, 
1952, is that when a defendant in summary proceedings instructs a 
solicitor to appear for him and does not himself attend he “* appears ”’ 
for the purposes of s. 13 (1) of that Act and his advocate can plead 
on his behalf. 

So far as corporations are concerned, Parke, B., said, in R. v. 
Birmingham and Gloucester Ry. (1840) 9 C. & P. at p. 470: “A 
company have no person and must appear by attorney.” 

It is not the practice to require an advocate to produce any written 
authority from the defendant. His statement, in open court, that 
he is duly instructed is always accepted. In the case of an infant 
defendant it may be wise to insure that the instructions are from the 
defendant personally and not from his parent without his specific 
authority (R. v. Aves (1871) 35 J.P. 68). 


5.—Public Health Act, 1936—Public Health (Buildings in Streets) 
Act, 1888—Building—Garage on wheels. 

1. The owner-occupier of a house in an urban district erected a 
garage within the curtilage of the house, but wholly in front of the 
building line within the front garden space. His reason for so doing 
was the absence of space to allow of the construction of a vehicular 
access to the rear of his premises. 

2. By informal action under the Public Health (Buildings in Streets) 
Act, 1888, the council secured the removal of this garage. 

3. The owner-occupier thereupon submitted plans under the 
building byelaws in respect of an alternative form of garage, being 
one constructed of wood but without a floor and on wheels, which 
he proposed to station on the same area of front garden space from 
which the original garage had been removed. The byelaw plans 
were rejected as being defective in a number of particulars. 

4. Notwithstanding the action taken under the above-mentioned 
Act, and the rejection of the building byelaw plans, the owner-occupier 
proceeded with and completed the construction of his garage on 
wheels, which he brought into use immediately upon completion. 

5. The wheels upon which the structure stands are not used as 
wheels, and the garage is never moved. It appears that the owner’s 
intention in erecting the structure on wheels is to avoid the garage 
being described as a “* building’ within the meaning of the building 
byelaws. 

6. Consideration has been given to the possible exercise of the 
powers contained in s. 33 of the Town and Country Planning Act, 
1947, but the garage on wheels is (at present) a well maintained 
structure which does not cause serious injury to the amenity of the 
locality. 
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7. Consideration has also been given to the possibility of taking 
action under the building byelaws (the minister’s 1953 model), but 
doubt exists as to whether the structure is a “ building ’’ for purposes 
of these byelaws, since it has no floor, is not fixed to the ground, and 
being on wheels is capabie of being moved about. 

8. It seems that the council must rely upon the provisions of the 
Public Health (Buildings in Streets) Act, 1888, but it is also desirable 
to exercise control under the building byelaws if this is possible, since 
if the structure is a building within the meaning of the Public Health 
Act, 1936, it comes within the provisions of s. 53 thereof as being 
wholly constructed of short-lived materials. 

9. Your replies to the following questions would be appreciated: 

(i) Is the present building in your opinion of such a character as 
to be regarded as a building within the meaning of the Public Health 
(Buildings in Streets) Act, 1888? 

(ii) Is the present structure in your opinion a building within the 
meaning of the building byelaws and therefore one to which s. 53 
of the Public Health Act, 1936, may be applied in view of the nature 
of the materials of which it is constructed ? Daras. 

Answer. 

Whether a structure is a building is a question of fact, and the 
answer may be different under different statutes. Stevens v. Gourly 
(1859) 1 L.T. 33, shows that foundations are not necessary; this was 
a wooden structure resting on the ground by its own weight. 
Richardson v. Brown (1885) 49 J.P. 661, shows that a wooden shop 
on wheels can be a building. In South Shields Corporation v. Wilson 
(1901) 65 J.P. 294, it may be inferred from the report that there was 
no floor apart from the ordinary surface of the yard. This case is 
significant because a finding of fact by the justices was reversed in 
the Divisional Court. In the case before us it looks as if the owner 
is acting on the old but mistaken notion that he can “ wheel the 
structure out of the byelaws,”’ as it was put by Atkin, J., at p. 30 of 
Andrews v. Wirral R.D.C. (1916) 80 J.P. 29. 

There is authority for saying that the word “ building ”’ in a statute 
can be construed according to the object of the statute. The use 
of the words “* place or assemble ” in s. 53 of the Public Health Act, 

- 1936, shows that Parliament was in that Act contemplating structures 
which were not built in the ordinary sense. We think the task of 
establishing that this structure is a building is made easier by the 
repeal of s. 27 of the Public Health Acts Amendment Act, 1907. 
As will be seen from Lumley, there had before 1907 been several 
decisions where the apparent reason why structures were held not 
to be buildings was that the old fashioned byelaws enacted last 
century would have applied unreasonably to them. As the law now 
stands, with up-to-date byelaws, with no separate statutory provision 
dealing with temporary buildings (such as, in our opinion, misled 
Scrutton, L.J., in Andrews v. Wirral R.D.C., supra, at p. 261, into 
speaking of a dispensing power which s. 27 of the Act of 1907 did 
not really confer), and with s. 53 of the Act of 1936 recognizing short 
lived materials, we see no reason why the structure described in the 
query should not be classed as a building within the Act of 1936. 
If it be not so classed there will be nothing to prevent its being put 
upon the open space required at the back of a building, in breach 
of the byelaw in that behalf, or to prevent two or more such structures 
from being put in such contiguity as to increase the fire risk, whereas 
two wooden structures which were buildings would have to be spaced 
out as a condition of exemption from structural byelaws. 

The foregoing arguments are directed to the Act of 1936. It can 
similarly be argued upon the Act of 1888 that such a structure is 
within the mischief at which the Act is aimed. It is open to the council 
under that Act to give permission for the building; they may be able 
to have it brought into conformity with the byelaws and then think 
its appearance less objectionable than that of a car left permanently 
on the front open space, which they would have no power to prevent: 
see 115 J.P.N. 147 and other references there given. If the structure 
were held to be outside the Act of 1888 the whole street might be 
disfigured by structures of inferior appearance, placed in front of the 
line of buildings. We should, therefore, argue with confidence that 
the structure was a building within both Acts—although we think 
it fair to repeat that the question is one of fact, which means that 
it is a question for decision by the magistrates, and that the Divisional 
Court might be unwilling to reverse the magistrates. It may be helpful 
to consider London County Council v. Tann [1954] 1 All E.R. 389; 
118 J.P. 152, where it was held that a portable frame of steel tubes, 
upon which a canvas cover was tied with ropes and tape, was a 
“* structure ” requiring consent under s. 22 (1) of the London Building 
Act, 1930. This section is analogous to s. 3 of the Act of 1888, but 
applies to structures as well as buildings. 


6.—Road Traffic Acts—Vehicles (Excise) Act, 1949—General trade 

licence—Use for purpose not allowed by the regulations—One 
offence or two? 

In your issue of April 7, 1956, you answered a P.P. on the question 

as to whether it would be possible to take proceedings under both 
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reg. 29 of the Road Vehicles (Registration and Licensing) Regulati 

1955 and s. 15 of the Vehicles (Excise) Act, 1949, in a case where g 
vehicle is being used on a public road under a general trade licence 
for a purpose other than a purpose for which such vehicle is authorized 
to be used under such licence. In your reply you express the Opinion 
that in such a case proceedings can be taken only in respect of the 
contravention of reg. 29. 

I was interested to read the report of the case of R. v. Reigate 
Justices, ex parte Holland [1956] 2 All E.R. 289, which indicates 
that the Surrey county council adopt the policy of prosecuting under 
both the Act of 1949 and the regulations of 1955. I appreciate that 
the case in question did not concern itself with this particular point 
but it is interesting to note that no apparent objection was made to 
it, either by the original defendant or by the court. Does the case 
which I have quoted have any effect on the opinion expressed by you 
at 120 J.P.N. 220? 

JuFFo, 
Answer. 

We are not overlooking the fact that Lord Goddard, in the case 
referred to, said, at p. 290: “ The second information was laid because 
if the vehicle was not being lawfully driven under trade plates it was 
an unlicensed vehicle” but it does not appear that the point we are 
asked to deal with was argued, or even mentioned, and we do not 
think, therefore, that the case can properly be cited as an authority 
on the point. 

We argue the matter as follows: 

_ Section 15 is meant (subject to the special provision about trade 
licence holders) to deal with the case of a vehicle which is used when 
there is no kind of licence in force. 

If a person uses a licensed vehicle in a condition or for a purpose 

not covered by the licence he is, in one sense, using at that time a 
vehicle for which a licence is not in force, and it could be argued 
on this basis that he should be prosecuted under s. 15. But that is 
not the position and in such circumstances a prosecution is taken 
under s. 13 (2) of the Act. 
_ Similarly we think that in the case of a trade licence holder there 
is a licence in force and that if the use made of the vehicle under 
that licence is not covered by the regulations the offence is one 
under the regulations (corresponding in the case of an ordinary 
ang p. an offence against s. 13 (2)) and not one contrary to s. 15 
of the Act. 
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